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IN THE 


United States Gout of Appeals 

For the District op Columbia Circuit 


No. 10116 


RING ENGINEERING COMPANY, a corporation, 

Appellant, 

v. 

OTIS ELEVATOR COMPANY, a New Jersey Corporation, 

Appellee. 


Appeal from the United States District Court for the 

District of Columbia. 


BRIEF FOR APPELLANT. 

t 


STATEMENT. 

This is an appeal from a final judgment granting appel¬ 
lee’s motion for summary judgment and denying appel¬ 
lant’s cross motion for summary judgment, entered by the 
United States District Court for the District of Columbia in 
an action brought by appellee to enforce a mechanic’s lien 
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in the alleged amount of $53,794 against Lots 1 and 58 to 
61, inclusive, in Square 139, situate in the District of Co¬ 
lumbia, improved by premises 1200 18th Street, N. W., 
known as the Ring Building. 

JURISDICTIONAL STATEMENT. 

Appellee duly filed its notice of lien in the Office of the 
Clerk, United States District Court for the District of Co¬ 
lumbia on December 23,1947 (App. 16, 17) and thereafter, 
pursuant to Sections 38-101, et seq., 1940 D. C. Code, filed its 
complaint in the United States District Court on February 
21, 1948 (App. 2-4) to enforce said lien. 

The judgment appealed from was entered by the United 
States District Court on December 9, 1948 (App. 64, 65). 
Appellant duly filed and served its Notice of Appeal on 
December 24,1948 (App. 65). 

In taking this appeal, appellant invokes the jurisdiction 
of this court to review and reverse the judgment of the 
District Court. Sections 17-101,1940 D. C. Code; Rule 73, 
Federal Rules, as amended. 

STATEMENT OF CASE. 

During the period from January, 1946 to March 27,1946, 
appellant and appellee, through their respective authorized 
representatives, carried on negotiations in respect of the 
furnishing and installation by appellee of five elevators 
and incidental equipment in the Ring Building, then being 
constructed by appellant. 

Throughout the period of these negotiations there was 
in full force and effect the Emergency Price Control Act 
of 1942, as amended (50 U. S. C. A. App. 901-946), which 
created the Office of Price Administration for the adminis¬ 
tration of said Act, and also provided that the Price 
Administrator could establish a maximum price for various 
commodities. 
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During the course of the negotiations, appellee, through 
its duly authorized representative, who at all times was 
acting within the scope of his authority, either actual or 
implied (App. 62), represented to appellant as follows: 

(1) That OPA had established a maximum or ceiling 
price of $179,420 for the elevators and the installation 
thereof. 

(2) That appellee had filed an application with OPA 
under Supplementary Order No. 142 for an adjustment of 
the maximum or ceiling price of $179,420 under which the 
OPA could authorize an increase in price up to $197,630 
and upon this basis, the agreement would state a base price 
in the latter amount. 

(3> That under applicable regulations or orders of OPA 
it was permissible to provide in the contract for a price 
higher than the existing maximum or ceiling price of $179,- 
420 provided the contract stated the latter price. 

(4) That the requested increase in price might be al¬ 
lowed in whole or in part or disallowed in its entirety, by 
OPA. 

(5) That in no event would appellant be obligated to pay 
any amount in excess of the then prevailing maximum or 
ceiling price of $179,420 unless and until OPA approved ap¬ 
pellee’s application for an increase. 

(6) That the contract would include a price adjustment 
provision which would warrant or authorize an increase in 
the base price, i.e., $179,420, up to any new maximum or 
ceiling price which OPA might establish in disposing of 
appellee’s application for an increase. 

(7) That in no event would appellant be required to 
pay any amount under the price adjustment provision un¬ 
less and until a new maximum or ceiling price was estab¬ 
lished by OPA. 

(8) That in answer to an inquiry made by appellant as 
to whether or not it were possible under existing laws and 
regulations to agree upon a fixed price for complete per- 
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formance, appellee assured appellant that this was not 
possible, and, further that such an agreement might be 
unfair to appellant since OPA might not grant any adjust¬ 
ment of the maximum or ceiling price of $179,420 and, 
therefore, there would be no new maximum or ceiling price 
in effect at the time of delivery of the elevators. 

(9) That appellant was fully protected in the matter 
and would only be required to pay such amount (up to 
$197,630) in excess of the then existing maximum or ceil¬ 
ing price of $179,420 as might be expressly determined and 
authorized by OPA. (App. 48, 49) 

These negotiations resulted in the submission by appel¬ 
lee to appellant of a written proposal, dated March 26,1946, 
the relevant parts of which are as follows: 

“We propose to furnish and erect the elevator in¬ 
stallation as outlined in the foregoing specifications for 
the sum of $197,630.00— One Hundred Ninety-Seven 
Thousand, Six Hundred and Thirty and 00/100 Dol¬ 
lars. 

“This price is subject to the adjustment as provided 
in Price Adjustment Provision which is incorporated 
herein. (App. 10, 11). 

• • * • 

“You agree that in case you do not take delivery of 
the machines and material at the building when we 
notify you they are ready, you will immediately make 
the payments due upon shipment as provided above, 
and designate some local point where you will take 
delivery. Upon your failure to designate within two 
weeks such point of delivery, we are authorized to 
warehouse machines and material within or without 
our factory at your risk and expense. (App. 12.) 

• • • • 

i 

“Price Adjustment Provision 

“The price set forth in this contract is subject to 
adjustment for changes in the cost of labor and mate¬ 
rial to be determined as provided below. The result¬ 
ing adjustment in price under this provision shall be 
made at the time final payment is due and shall not 
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increase the price to more than the maximum price 
permitted by any applicable legally issued regulations 
of the Office of Price Administration in effect at the 
time final payment is due. (App. 13.) 

• • * • 

“The price set forth in this proposal is subject to 
approval by the Office of Price Administration of an 
application filed by us for an adjustment of our maxi¬ 
mum prices. Our present maximum or ceiling price for 
the equipment covered by this proposal is $179,- 
420.00.” (App. 14.) 

In complete reliance upon the aforesaid representations, 
appellant in good faith executed the said proposal on March 
27,1946, at which time the aforesaid Emergency Price Con¬ 
trol Act of 1942, as amended, and as well, various regula¬ 
tions and orders promulgated thereunder hy the Price Ad¬ 
ministrator were in full force and effect. 

Among other things, there was then in effect, Supple¬ 
mentary Order No. 142, and in particular, Section 2 (f), 
which governed the disposition of appellee’s then pending 
application for a price increase, which provides in substance 
that a seller, who had an application pending for an ad¬ 
justment in its maximum price, may agree that deliveries 
made during the pendency of the application , shall be at a 
specific price higher than such maximum price, provided 
that no price in excess of such maximum price may be re¬ 
ceived until final disposition of the application; that the 
application could only be disposed of by a specific order by 
OPA or by an order of general applicability; that in either 
case the price received could not exceed the maximum price 
as expressly determined hy OPA; and that a seller wishing 
to enter into such arrangement must specifically state to the 
buyer the following: 

“ (1) The maximum price for the product; 

“ (2) The fact that the appropriate application for 
an adjustment of that maximum price has been filed 
with the OPA; and 
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“(3) The fact that the specific price quoted by him 
is subject to the approval of OP A.” (App. 28, 29.) 

On April 8, 1946, unbeknown to either appellant or ap¬ 
pellee at the time, the Office of Price Administration by 
Amendment No. 13 to Supplementary Order No. 129, re¬ 
moved all price controls on elevator equipment (App. 45). 
This order was actually published in the Federal Register 
on April 10, 1946 and on the same day appellee executed 
the aforesaid proposal and transmitted a copy thereof to 
appellant with a letter of transmittal providing in part as 
follows: y « 

“We are enclosing approved copy of contract closed 
with you by our Mr. J. D. Yochum for five (5) gearless 
signal control passenger elevators to be installed in 
the above building. 

This contract is in the amount of $197,630.00, being 
our proposal dated March 26, 1946 which was signed 
by you on March 27, 1946. 

“The price set forth in this proposal is subject to 
approval by the Office of Price Administration of an 
application filed by us for an adjustment of our max¬ 
imum prices. Our present maximum or ceiling price 
for the equipment covered by this proposal is $179,- 
420.00.” (App. 56.) 

Appellee commenced performance under the aforesaid 
agreement, dated April 10, 1946, during the course of 
which various change orders were executed by the parties 
which altered the amount of the contract price but are not 
material here insofar as the contract price is concerned. 
Among other things, appellee submitted to appellant a pro¬ 
posed change order which stated in part: 


“Existing Contract .$197,630.00 

Changes as above. 3,120.00 


Total Revised Contract _$200,750.00” (App. 59.) 
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In view of the fact that the amount of the existing con¬ 
tract was stated as being $197,630, appellant declined and 
refused to execute the change order as submitted but exe¬ 
cuted a change order of its own drafting which merely 
recites that the contract is to be increased “in the amount 
of $3,120.00’* (App. 8); and appellee duly acknowledged 
such change order on June 14, 1946 (App. 60). 

Effective December 12, 1946, all functions of the Office 
of Price Administration were transferred to the Office of 
Temporary Controls and OPA was terminated by Execu¬ 
tive Order No. 9809 (App. 57). Prior to its termina¬ 
tion, OPA did not dispose of appellee’s application for an 
increase in its maximum or ceiling price of $179,420 to 
$197,630 or in any other manner approve an increase in 
said maximum or ceiling price for the equipment and in¬ 
stallment thereof embraced in said agreement. 

The contract provides for certain installment payments 
and in making them appellant, at all times, made payments 
on account of its maximum liability, i.e., the established 
maximum or ceiling price of $179,420, plus the extras which 
had been agreed upon, and at no time exceeded the same 
(App. 55). 

In May, 1947, in order to be able to realize payments 
thereon, appellee shipped certain materials to appellant, 
and appellant, as required under the agreement (App. 12), 
designated premises 2500 Que St., N.W. (rather than the 
building site), as the place where it would take delivery. 
Later, appellee in carrying out its obligation to install this 
equipment, caused it to be moved to the building site 
(App. 55). 

Appellee substantially completed all work under said 
agreement on September 24, 1947, and on December 12, 
1947, submitted to appellant an alleged final bill (App. 3,15) 
which showed a claimed balance due of $66,321.00. Upon 
receipt thereof, appellant paid appellee the sum of $12,527 
covering three items resulting from certain additions to 
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the agreement and the balance due on account of the legally 
existing maximum or ceiling price of $179,420 and refused 
to pay the balance of $53,794.00 made up of the following 
items: 


(a) the sum of $18,210, being the difference between 
$179,420, the amount appellant contends is the con¬ 
tract price, and $197,630, the amount appellee contends 
is the contract price; 

(b) The sum of $34,785.97, which appellee claims is 
due and payable under the so-called price adjustment 
provision; 

(c) The sum of $798.03, which appellee claims is a 
proper hauling and handling charge on account of the 
materials stored at 2500 Que St., N.W., as aforesaid. 

Thereafter, appellee filed its notice of lien in the Office 
of the Clerk of the United States District Court for the 
District of Columbia (App. 16, 17); and instituted this ac¬ 
tion tb enforce the lien in the alleged amount of $53,794 
(App. 1 2-4). Appellant filed its answer to the complaint 
(Appv 17). Thereupon, appellee filed a motion for summary 
judgment (App. 22) and filed therewith the affidavit of 
Charles M. Sullivan, its manager (App. 23). Appellant filed 
the opposing affidavit of Gustave Ring, its president, (App. 
47). Subsequent thereto, appellant filed a supplemental 
opposing affidavit of the said Gustave Ring (App. 61). 

Also, appellant filed its motion for summary judgment 
(App. 63). Appellee’s motion for summary judgment and 
appellant’s cross-motion for summary judgment came on 
for hearing and a final judgment was entered December 9, 
1948, granting appellee’s motion for summary judgment 
and denying appellant’s cross motion for summary judg¬ 
ment. (App. 64.) 

On December 24, 1949, appellant duly filed notice of ap¬ 
peal to this Court (App. 65). 
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STATEMENT OF POINTS. 

1. Appellee failed to establish that it was entitled to a 
summary judgment. 

2. Appellee failed to establish that it holds a valid and 
enforceable mechanic’s lien against the premises here in¬ 
volved in the amount of $53,794 or in any amount. 

3. Appellee failed to establish that the contract price for 
the furnishing and installation of the five elevators here 
involved is $197,630, rather than the legal maximum or 
ceiling price of $179,420, so as to be entitled to a mechanic’s 
lien for the difference or $18,210. 

4. Appellee failed to establish that the price adjustment 
provision of the contract is valid and enforceable or in any 
event is applicable so as to entitle it to enforce a mechanic’s 
lien in the amount of $34,785.97, or in any amount there¬ 
under. 

5. Even if the price adjustment provision is valid and 
enforceable, nevertheless, appellee failed to establish that 
the amount of the price increase which could be developed 
thereunder is in fact the sum of $34,785.97. 

6 . Appellee failed to establish that it is entitled to the 
sum of $798.03 for the hauling and handling of certain 
equipment so as to entitle it to enforce a mechanic’s lien in 
such amount. 

7. The approval of appellee’s application for an adjust¬ 
ment in the legal maximum or ceiling price of $174,420 to 
$197,630 was an express condition precedent to any obliga¬ 
tion on the part of appellant to pay a price in excess of 
such established maximum or ceiling price. 

8 . If appellee’s interpretation of the contract be accept¬ 
ed then the contract becomes ambiguous in respect to the 
contract price and evidence of the negotiations leading up 
to the making of the contract and the circumstances sur¬ 
rounding its execution are admissible in order to determine 
the true intent and meaning expressed in the written con¬ 
tract 
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9. The District Court’s construction of the contract and 
the effect of the price adjustment provision, is contrary to 
the bargain made by the parties. 

10. Appellee may not take advantage of the mutual mis¬ 
take of the parties, i.e., both parties executed the contract 
believing OP A controlled the price of elevators, to unjustly 
enrich itself at the expense of appellant. 

11. The Court erred in entering summary judgment 
against appellant since the pleadings and admissions on 
file, together with the affidavits clearly show that there are 
genuine issues as to material facts both with respect to the 
issue of liability and the amount of the alleged mechanic’s 
lien, which should be resolved by a trial. 

12. The Court erred in disregarding the opposing affi¬ 
davits of appellant which are uncontroverted by appellee. 

13. In accordance with appellant’s legal theory of the 
case, the Court erred in denying appellant’s cross motion 
for summary judgment. 

14. The judgment is contrary to the facts and contrary 
to law. 

STATUTES AND REGULATIONS. 


Statutes: 

Emergency Price Control Act of 1942, C. 26, 56 Stat. 23, 
50 U.S.C.A., App. § 901-946, in part provides as follows: 

“§ 901 (a) It is hereby declared to be in the interest 
of the national defense and security and necessary to 
the effective prosecution of the present war, and the 
purposes of this Act are, to stabilize prices and to pre¬ 
vent speculative, unwarranted, and abnormal increases 
in prices • * *; to eliminate and prevent profiteer¬ 
ing, hoarding, manipulation, speculation, and other dis¬ 
ruptive practices resulting from abnormal market con¬ 
ditions or scarcities caused by or contributing to the 
national emergency; * * *. 

• • • • • • • • • 

“§902 (a) Whenever in the judgment of the Price 
Administrator (provided for in section 201 [section 
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921 of this Appendix] the price or prices of a commod¬ 
ity or commodities have risen or threaten to rise to an 
extent or in a manner inconsistent with the purposes of 
this Act [Sections 901-946 of this Appendix], he may 
by regulation or order establish such maximum price 
or maximum prices as in his judgment will be generally 
fair and equitable and will effectuate the purposes of 
this Act [sections 901-946 of this Appendix]. * * *. 

• •••••••* 

“§904 (a) It shall be unlawful, regardless of any 
contract, agreement, • * * heretofore or hereafter 
entered into, for any person to sell or deliver any com¬ 
modity, or in the course of trade or business to buy 
or receive any commodity • * # otherwise to do or 
omit to do any act, in violation of any regulation or 
order under section 2 [section 902 of this Appendix]. 
or of any price schedule effective in accordance with 
the provisions of section 206 [section 926 of this Ap¬ 
pendix], or of any regulation, order, or requirement 
under section 202 (b) or section 205 (f) [section 922 
(b) or 925 (f) of this Appendix], or to offer, solicit, 
attempt, or agree to do any of the foregoing. 
*••••••*# 

“§921 (a) There is hereby created an Office of Price 
Administration, which shall be under the direction of 
a Price Administrator (referred to in this Act as the 

1 Administrator’)- * * * 

• •••••••* 

“§921 (d) The Administrator may, from time to 
time, issue such regulations and orders as he may deem 
necessary or proper in order to carry out the purposes 
and provisions of this Act.” (Emphasis added.) 

Regulations: 

Supplementary Order No. 142, Section 2(f) provides: 

“Prices for deliveries made pending disposition of 
the application. A seller who has filed an application 
under paragraph (e) for adjustment of maximum 
prices under paragraph (b) may contract or agree that 
deliveries made during the pendency of the applicar- 
tion shall be at a specific price which is higher than the 
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existing maximum price which the seller wants to have 
adjusted. However, no payment in excess of that ex¬ 
isting maximum price may be received until final dispo¬ 
sition is made of the application. Where the applica¬ 
tion is disposed of by an order issued under this sec¬ 
tion, the price received for deliveries made subsequent 
to the filing of the application may not exceed the max¬ 
imum price as determined by the OPA. Where the ap¬ 
plication is disposed of by an order of general applic¬ 
ability, payment in excess of the maximum price in 
etfect at the time of delivery may be made for deliv¬ 
eries made pending disposition of the application, only 
as expressly authorized by order of the Price Admin¬ 
istrator . The provisions of this paragraph are not 
applicable to sellers applying under paragraph (c). 

“A seller who wishes to enter into such an arrange¬ 
ment must specifically state to the buyer the following: 

“(1) The maximum price for the product; 

“(2) The fact that the appropriate application for 
an adjustment of that maximum price has been filed 
with the OPA; and 

“(3) The fact that the specific price quoted by him 
is subject to the approval of OPA.” (Emphasis added.) 

Buies: 

Rule 56 of the Federal Rules, as amended, provides: 

“(a) For Claimant. A party seeking to recover 
upon a claim, counterclaim, or cross-claim or to obtain 
a declaratory judgment may, at any time after the ex¬ 
piration of 20 days from the commencement of the 
action or after service of a motion for summary judg¬ 
ment by the adverse party, move with or without sup¬ 
porting affidavits for a summary judgment in his fa- 
for upon all or any part thereof. 

“(b) For Defending Party. A party against whom 
a claim * * * is asserted • # • may, at any time, 
move with or without supporting affidavits for a sum¬ 
mary judgment in his favor as to all or any part 
thereof. 

“(c) Motion and Proceedings Thereon. The motion 
shall be served at least 10 days before the time fixed 
for the hearing. The adverse party prior to the day of 
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hearing may serve opposing affidavits. The judgment 
sought shall be rendered forthwith if the pleadings, 
depositions and admissions on file, together with the 
affidavits, if any, show that there is no genuine issue 
as to any material fact and that the moving party is 
entitled to a judgment as a matter of law. * * V’ 

SUMMARY OF ARGUMENT. 

L 

Appellee Failed to Demonstrate the Absence of Any Genu¬ 
ine Issue of Fact; and Summary Judgment Was Erro¬ 
neously Entered. 

Under Rule 56 of the Federal Rules, as amended, the 
District Court is only empowered to grant a summary 
judgment where there is an absence of a material issue of 
fact. Its province is limited exclusively to ascertainment 
of the existence or non-existence of material issues of fact. 
It is not empowered to try such issues. Moreover, this 
drastic remedy should be cautiously invoked to the end 
that a party litigant may not be deprived of the right of 
discovery or the right of cross examination of the witnesses 
of his adversary. 

Certain it is that the purpose of the rule is not to cut 
off the right of the litigant to a trial where there are issues 
to be tried. Here the pleadings and affidavits conclusively 
show that material issues of fact are presented. The de¬ 
fenses are asserted in good faith. The issues are neither 
feigned nor colorable. But the District Court, in violation 
of these settled principles, proceeded to try the case on 
summary judgment. Such action was unwarranted and 
constitutes reversible error. 

Also, the District Court awarded appellee a judgment for 
the full amount claimed, including the item of $34,785.97, 
in the face of the fact that appellant denies that this sum 
could properly be developed under the formula contained 
in the so-called price adjustment provision, even if it be 
assumed that such provision is valid and applicable. At 
most, the District Court could only have granted a summary 




14 


judgment on the issue of liability alone, leaving for future 
determination the amount of damages involved. 

n. 

The District Court Erred as a Matter of Law in its Con¬ 
struction of the Contract as its Construction of the 
Price Adjustment Provision is Contrary to the Bar¬ 
gain of the Parties. 

The District Court construed the contract and the so- 
called price adjustment provision therein contained as 
meaning that appellee, following decontrol of elevators by 
OP A, was entitled to charge appellant the sum of $197,630 
and to adjust this price upward to the extent of $34,785.97. 
Such construction was erroneous and is contrary to the 
agreement made by the parties themselves. Appellant had 
the unqualified right on March 27, 1946 to enter into a 
legally binding and enforceable contract with appellee for 
the furnishing and installation of the elevators in ques¬ 
tion for a legal consideration measured by the then legally 
existing maximum or ceiling price of $179,420. 

It gave its consent in advance to an increase in its obli¬ 
gations under the contract to $197,630, to be made, how¬ 
ever, by the express method laid down in the contract. The 
sum of $197,630 only became the contract price if approved 
by OPA. Since admittedly this was not accomplished, ap¬ 
pellant’s obligations under the contract remain and are 
wholly unaffected by any change or acts which do not con¬ 
form to the express methods provided in the contract. 

The contract price in any event could never have exceeded 
$197,630 since appellee only had a pending application 
seeking an adjustment to this extent. The inclusion in 
the contract of a tentative price of $197,630 was only ren¬ 
dered possible by virtue of the express directives of Sup¬ 
plementary Order No. 142, under which appellee’s applica¬ 
tion admittedly was filed. Appellee could not, therefore, 
utilize the benefits or advantages of this order without sim- 
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ultaneously subjecting itself to the limitations and restric¬ 
tions imposed thereby. It was error for the Court to per¬ 
mit appellee to negotiate an agreement with appellant upon 
one basis and seek performance upon a wholly different 
one. 


m. 

The Parties Hereto Would Never Have Entered Into the 
Price Provisions of the Purchase Contract Here in Issue 
Had They Known of Decontrol by OPA and Appellee 
May Not Take Advantage of this Mutual Mistake to 
Unjustly Enrich Itself at the Expense of Appellant. 

The parties here negotiated a solemn agreement in pur¬ 
suance of the Emergency Price Control Act, as amended, 
and the regulations promulgated thereunder, as they ex¬ 
isted on March 27,1946. Those laws and regulations in toto 
became and are an essential ingredient of the integration 
of the parties. Obviously had the parties known that decon¬ 
trol had become effective two days before their negotiations 
ripened into a legal contract, the present contract would 
never have been executed. There is thus presented a mu¬ 
tual mistake by both parties as to their existing legal 
rights on the date of execution. It does not behoove ap¬ 
pellee to take advantage of this mutual mistake and contend 
for a contract which is at variance with the understanding 
reached in fact by the parties. Equity, therefore, will grant 
relief and will not permit one party to enrich itself un¬ 
justly at the expense of the other in such circumstances. 
Where a contract is capable of an interpretation in accord¬ 
ance with justice and fair dealing, the court should adopt 
this construction. The District Court erred in not so doing. 
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IV. 

It Was Error by the District Court to Ignore the Express 
Condition Precedent in the Purchase Contract that 
$197,630 Only Became the Purchase Price if Approved 
by OPA. 

The contract shows on its fact that approval by OPA 
was an express condition precedent to the establishment of 
the price of $197,630. The principle is well settled that 
parties may make a contract dependent upon future con¬ 
tingencies. If they do, no rights accrue until the contin¬ 
gencies have been fulfilled. Inasmuch as OPA was termi¬ 
nated without ever having affirmatively approved the con¬ 
tract price of $197,630 in accordance with appellee’s pend¬ 
ing application therefor, it would seem to follow necessar¬ 
ily that the contract price was and is $179,420. There is 
no obligation on appellant to pay $197,630 as distinguished 
from $179,420 until the fulfillment of the express condition 
precedent. The District Court, therefore, erred in com¬ 
pletely ignoring the express condition precedent imposed 
by the parties themselves. 

V. 

The Purchase Contract Makes No Provision for Decontrol 
by OPA and When this Took Place Without Either 
Party Having Knowledge Thereof, the Purchase Con¬ 
tract Became Ambiguous as to What Sum, i. e., $179,420 
or $197,630, Constituted the Contract Price. 

By virtue of the disjointed arrangement of the compo¬ 
nent parts of the contract, an ambiguity arises as to 
whether the so-called price adjustment provision was meant 
to be applicable to the legal maximum or ceiling price of 
$179,420 or to the contingent price of $197,630. Also, inas¬ 
much as the contract makes no provision as to the effect of 
decontrol by OPA pending performance thereunder, an am¬ 
biguity arises in respect of the contract price itself. Under 
these circumstances, it does not do violence to the parol 
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evidence rule to permit evidence of the facts and circum¬ 
stances surrounding the execution and delivery of the con¬ 
tract. In any event, the contract does admit of different 
interpretations. Hence, extrinsic evidence, is properly ad¬ 
missible to show the intent of the parties and the import 
of the agreement actually reached. 


VL 

The District Court Erred in Denying Appellant’s Motion 

for Summary Judgment. 

Consistent with its opposition to appellee’s motion for 
summary judgment, appellant, may nevertheless, with pro¬ 
priety proceed with a cross-motion for summary judgment. 
The mere fact that both parties move for summary judg¬ 
ment does not mean there is no material issue of fact in¬ 
volved. In accordance with appellant’s legal theory of 
the case, predicated essentially upon the uncontroverted 
facts presented in its opposing affidavits filed, no material 
issue of fact is here presented. Hence, appellant was en¬ 
titled to a summary judgment as a matter of law and the 
District Court erred in denying it. 

ARGUMENT. 

L 

Appellee Failed to Demonstrate the Absence of Any Gen¬ 
uine Issue of Fact; and Summary Judgment Was Erro¬ 
neously Entered. 

Summary judgment may not be given under Rule 56 of 
the Federal Rules, as amended, if there be an issue pre¬ 
sented as to the existence of any material fact. Sartor 
et al. v. Arkansas Natural Gas Cory., 321 U.S. 620, 64 S. Ct. 
724; Miller v. Miller, 74 App. D. C. 216, 219, 122 F. (2d) 
209; FarraXl et al. v. District of Columbia Amateur Athletic 
Union et al., 80 U.S. App. D. C. 396, 397, 399, 153 F. (2d) 
647; Krug et al. v. Santa Fe Pac. R. Co. et al., 81 U. S. App. 
D. C. 288, 291, 158 F. (2d) 317. 
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In the Sartor case, supra, the Supreme Court stated at 
page 627: 

“The Court of Appeals below heretofore has cor¬ 
rectly noted that Rule 56 authorizes summary judg¬ 
ment only where the moving party is entitled to judg¬ 
ment as a matter of law, where it is quite clear what 
the truth is, that no genuine issue remains for trial, 
and that the purpose of the rule is not to cut litigants 
off from their right of trial by jury if they really have 
issues to try. * * 

Moreover, upon a motion for summary judgment it is 
no part of the court’s function to decide the issues of fact 
but solely to determine whether there is an issue of fact. 
Sarnoff et al. v. Ciaglia, 165 F. (2d) 167,168 (C.A. 3rd). 

Then too, one who moves for summary judgment has the 
burden of demonstrating clearly the absence of any issue 
of fact Wittlin v. Giacalone et al., 81 U. S. App. D. C. 20, 
154 F. (2d) 20. 

In the Wittlin case, defendant was induced to enter into 
a written contract upon oral representations by the realtor 
that defendant would not be bound by the contract if she 
found that she could not accelerate the payment of the 
balance due under a deed of trust on her property. She 
found that she could not, but plaintiffs sought to hold her 
to the contract. In reversing the action of the lower court 
in granting plaintiff’s motion for summary judgment, this 
Court said at pages 21 and 22: 

“We are impelled to that conclusion because it is 
well established that one who moves for summary judg¬ 
ment has the burden of demonstrating clearly the 
absence of any genuine issue of fact, and that any 
doubt as to the existence of such an issue is resolved 
against the movant. * • *. 

• • • 

“Viewed with the liberality which courts consist¬ 
ently use in construing the papers of the pleader who 
opposes his adversary’s motion for summary judg¬ 
ment, the answer of the defendant tendered a genuine 
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issue concerning the vitally material fact as to whether 
fraud had been practised on the defendant by one act¬ 
ing for the plaintiffs.” 

In Wyatt v. Madden, 59 App. D. C. 38, 32 F. (2d) 838, the 
lower court granted a motion by plaintiff for summary 
judgment even though defendant set out in her affidavit 
of defense that she had been induced to execute the notes 
and deed of trust by reason of material representations 
made to her by plaintiff’s agents and that the representa¬ 
tions were false. In reversing the action of the lower court 
in granting the summary judgment to plaintiff, this Court 
said, page 39: 

“[1,2] The enforcement of Rule 73 (now Rule 56) 
deprives a defendant of a trial on the merits. There¬ 
fore, we have ruled that plaintiff’s affidavit must 
be strictly construed. St. Clair v. Conlon, 12 App. 
D. C. 161, 163; Riley v. Mattingly, 42 App. D. C. 290, 
294. An affidavit of defense, on the contrary, is to be 
liberally construed, and, if its terms reasonably war¬ 
rant the inference that the defendant has a substantial 
defense to plaintiff’s claim, summary judgment ought 
not to he entered. Codington v. Standard Bank, 40 
App. D. C. 409; Lawman v. Johnston, 42 App. D. C. 
202. In the light of these decisions, we are of the opin¬ 
ion that the court erred in entering summary judgment 
in this case. (Parenthetical matter added.) 

[3] Plaintiff’s suit is based upon defendant’s de¬ 
fault in payment of notes. Defendant alleges, in effect, 
that she was induced to execute these notes through 
material misrepresentations, known to be false, and 
made for the purpose of inducing action on her part. 
By moving for summary judgment, plaintiff admits 
every material averment in the affidavit of defense.” 

A “material” or “genuine” issue of fact is raised, so as 
to preclude summary judgment when facts alleged, if 
proven, are such as to constitute a legal defense. Keehn 
v. Brady Transfer & Storage Co., 159 F. (2d) 383,385, (C.A. 
7th). Then too, a general denial of an allegation of fact is 
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sufficient to raise an issue which will prevent a summary 
judgment. Garrett Biblical Institute v. American Uni¬ 
versity, 82 U.S. App. D. C. 265; 163 F. (2d) 265. In this 
case this Court said at pages 266, 267: 

“[4,5] Appellee seriously asserts that an opposi¬ 
tion consisting of legal conclusions and mere general 
denials does not raise such issue of fact that will pre¬ 
vent entry of summary judgment. While it has been 
so held, we cannot unqualifiedly sanction such a prop¬ 
osition. While the statement of a mere legal conclu¬ 
sion will not suffice to raise an issue, we think that a 
general denial of an allegation of fact is sufficient to 
raise an issue and that this is so elementary that we> 
decline to follow authority to the contrary in other 
jurisdictions. • • * And although appellant has made 
no offer to show the existence of evidence in support 
i of its denial and defense, and there may be some doubt 
as to the existence of a defense, still much, if not all, 
of appellant’s defense depends on a cross-examination 
of appellee's witnesses and an examination of appel¬ 
lee’s documentary evidence, and we feel that since the 
defense is asserted in apparent good faith appellant 
is entitled to a trial which provides this opportunity to 
them. On the record, as it stands, we cannot say that 
‘it is quite clear that the truth is.’ ” (Emphasis 
added.) 

From a consideration of the pleadings and affidavits it 
is apparent that material and genuine issues of fact do 
exist. 

First, appellee alleges that the contract price is $197,630. 
Appellant has denied this allegation and alleges on the con¬ 
trary that the contract price is $179,420. 

Second, appellee alleges that it is entitled to recover the 
amount of $18,210, namely, the difference between the con¬ 
tract price of $179,420, for which appellant contends and 
the sum of $197,630, for which appellee contends. Appel¬ 
lant has denied this allegation. 
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Third, appellee alleges that it is entitled under the so- 
called price adjustment provision to recover the additional 
sum of $34,785.97. Appellant has denied this allegation. 

Fourth, appellee alleges that it is entitled to recover the 
additional sum of $798.03 for an alleged hauling and han¬ 
dling charge. Appellant has denied this allegation. 

Fifth, appellee alleges it is entitled to enforce a lien 
against the land and premises here involved in the amount 
of $53,794. Appellant has denied this allegation and al¬ 
leges on the contrary that it has paid appellee the sum of 
$179,420, being the sum represented to it by appellee as 
the existing maximum or ceiling price in effect at the time 
of appellant’s execution of the agreement in question, to¬ 
gether with all extras agreed upon by the parties and has 
thereby satisfied all of its obligations under said agree¬ 
ment. 

Sixth, both the answer and the opposing affidavits of ap¬ 
pellant’s president, which are uncontroverted and there¬ 
fore must be accepted as true, show that during the course 
of the negotiations leading up to the execution of the agree¬ 
ment, appellee, through its duly accredited representative 
who at all times was acting within the scope of his author¬ 
ity, either actual or implied, made material representations 
to appellant, and in reliance thereupon, appellant executed 
said agreement. 

Essentially, these representations were that unless OPA 
approved appellee’s pending application for a price in¬ 
crease, appellant would not have to pay more than $179,420 
for the elevators and equipment; that the specific sum 
which appellant would have to pay in case of affiramative 
approval by OPA of appellee’s pending application was 
$197,630; that disposition of said application could only 
be in accordance with Paragraph (f) of Section 2 of Sup¬ 
plementary Order No. 142, i.e., a specific order of OPA or 
one of general applicability; that in case of a specific order, 
the price could not exceed that fixed by OPA; and in the 
event of an order of general applicability, payments in ex- 
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cess of $179,420, the maximum or ceiling price, could only 
be made if expressly authorized by OPA; that the price ad¬ 
justment provision was only included in the contract to 
serve as a basis for an increase in price to meet the maxi¬ 
mum or ceiling price established by OPA at the time of de¬ 
livery. 

Now, the record conclusively shows that effective Decem¬ 
ber 12,1946, OPA w-as tenninated; that prior to its termi¬ 
nation, it did not dispose of appellee’s application for an 
increase in its maximum or ceiling price of $179,420 to 
$197,630 or in any other manner approve an increase in 
said maximum or ceiling price; that unbeknown to either 
of the parties, two days before appellee signed the agree¬ 
ment, OPA removed all controls on elevator equipment, 
without ever having issued either a specific order or one 
of general applicability in respect to appellee’s pending ap¬ 
plication for a price increase to $197,630; that notwith¬ 
standing such decontrol order, appellee, in transmitting an 
executed copy of the agreement to appellant, stated that 
the contract price was in the amount of $197,630 which “is 
subject to approval by the Office of Price Administration” 
and that our “present maximum or ceiling price for the 
equipment covered by this proposal is $179,420.” 

Obviously, therefore the parties contracted under the 
laws and regulations in force on or about the date of execu¬ 
tion by appellant of the agreement, namely, March 27,1946. 
All of the negotiations prior to execution were influenced 
by and the terms of the agreement were determined and 
agreed upon in the light of those laws and regulations. 
Consequently, the contract was made by both parties to 
meet the requirements of OPA and the rights and obliga¬ 
tions of the parties thereunder were governed by certain 
specific action that OPA might take. 

There is no provision in the contract as to what their 
respective rights and obligations would be in case of de¬ 
control of elevators by OPA. This was a contingency never 
contemplated by the parties. Yet OPA control was the 
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very foundation upon which the price structure of the 
contract was built. But OPA did decontrol as to elevators 
before the negotiations ripened into a contract. What then 
became the respective rights and obligations of the parties? 

Appellee would have it that when decontrol took place, 
even though it did not know about it when it executed the 
contract which expressly conditioned the price on OPA ap¬ 
proval, that a new contract sprang into existence under 
which OPA played no part notwithstanding that the con¬ 
tract, in plain and unequivocal terms, made OPA the de¬ 
terminative factor as to price. 

Appellant urges that it gave its consent in advance to a 
change in its obligations to be made by the method specified 
in the contract, and hence its obligations remain unaffected 
by any changes or acts which do not conform to the method 
therein laid down. 

Appellee contends that when decontrol over elevators 
took place, OPA in effect approved its application for a 
price increase from $179,420 to $197,630, a differential of 
$18,210. The contract does not say decontrol was to be 
approval of appellee’s application. The contract expressly 
states that price is to be $197,630 only if OPA approved it. 
This is what appellee represented to appellant upon induc¬ 
ing it to execute the agreement. Since, admittedly OPA 
never approved the price of $197,630, the contract price re¬ 
mained and was at all times $179,420. 

Despite the directives of Supplementary Order No. 142, 
under which appellee proceeded, it now contends that it 
was not necessary for OPA to issue an order specifically 
directed to its application for a price increase to the sum 
of $197,630, or, in the alternative, issue an order of general 
applicability, in which case the price could not exceed that 
fixed by OPA. Yet, during the negotiations leading up to 
the formation of the contract, appellee led appellant to be¬ 
lieve that such orders constituted the only method by which 
the maximum or ceiling price of $179,420 could be in¬ 
creased. 
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As to the so-called price adjustment provision, appellee 
now contends that this clause entitled it, upon decontrol by 
OP A, to charge whatever price it chose thereunder. It 
never stated this to be the purpose of this provision when 
it submitted its proposal to appellant. At that time it 
spoke only of a means to meet the maximum price estab¬ 
lished by OPA at the time of delivery, and this would seem 
implicit from the terms of the provision itself. 

Appellee contends that under this provision it is entitled 
to the additional sum of $34,785.97. This sum is in addition 
to and based upon $197,630, an amount which never became 
the contract price. Yet the parties never contemplated that 
appellant would ever pay more than $197,630. At the time 
appellee made its proposal to appellant it would have been 
illegal for appellee to have provided for a price in excess 
of $197,630 as such would have been in violation of Supple¬ 
mentary Order No. 142 of the OPA since appellee had no 
application on file with OPA for a price increase in excess 
of that amount. 

It is to be presumed that appellee presented appellant 
with a legal proposal and this is consistent with the repre¬ 
sentations made by appellee at the time. If appellee’s pres¬ 
ent contentions are to be sustained then appellee is in effect 
admitting that it proposed an illegal contract. In such 
case, the price adjustment provision is void in its inception 
and unenforceable. As the very nature of the contract sup¬ 
ports appellant’s contentions as to the representations 
made by appellee, it was error for the District Court to 
disregard them and enter a summary judgment. 

Moreover, the contract was drawn by appellee. Under 
well-settled principles of law, it must be construed most 
strictly against it. Not only did the District Court refuse 
to resolve any ambiguity in the contract against appellee 
who drew the contract, but it permitted appellee to assert 
and recover upon a contract never made between the 
parties. This it did in the face of ultimate and material 
facts alleged and re-asserted under oath by appellant to 
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prove the actual bargain made, which facts have never been 
denied by appellee except upon issue joined upon com¬ 
plaint and answer, an issue yet to be resolved. 

The District Court should have resolved every doubt 
against appellee, the movant, and in favor of appellant. 
But instead, in contravention of the principles of law so 
well established by this Court, it tried the case on summary 
judgment. 

Where as here, the record presents material issues of 
fact, which must be determined as a prerequisite to the 
entry of a final judgment in the case, it is elementary that 
appellant should have been accorded a trial. As the Su¬ 
preme Court said in Associated Press v. United States, 326 
U.S. 1, 65 S. Ct. 1416: 

“We agree that Rule 56 [Federal Rules of Civil 
Procedure] should be cautiously invoked to the end 
that parties may always be afforded a trial where there 
is a bona fide dispute of facts between them.” 

The District Court not only granted appellee’s motion 
for summary judgment on the issue of liability but as to the 
amount of damages as well. This it obviously could not do 
since appellant has denied that the sum of $34,785.97 was 
properly developed under the so-called price adjustment 
provision, even if it be assumed that the provision itself is 
valid and applicable. The burden was upon appellee to 
prove this disputed issue of fact. The District Court failed 
utterly to differentiate between the propriety of a motion 
for summary judgment on the issue of liability alone as 
distinguished from a case where there is no issue as to 
liability but a genuine issue does exist as to the amount of 
damages in controversy. For this reason alone, the final 
judgment was manifestly erroneous and must be reversed. 

As to the item of $798.03, which appellee claims is a 
proper hauling and handling charge, it would seem without 
dispute that inasmuch as appellant designated 2500 Que 
Street, N.W., as the place where it would take delivery of 
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the material in question, as required under the contract, 
there was no obligation on its part to pay the cost of any 
subsequent handling thereof. The contract, as its explicit 
terms recite, only required appellant to designate some 
other site for delivery if it was not ready to receive deliv¬ 
ery at the building site. This was done. Appellee was care¬ 
ful to provide (App. 12) that in the event appellant failed 
to designate a point of delivery, then appellee would ware¬ 
house the material at appellant’s risk and expense but it 
did not provide who was to pay the cost of subsequent 
handling of material where as here, it was received at a 
point other than the building site. Having failed to do so, 
it cannot at this late date impose an obligation upon appel¬ 
lant that is not provided for in the contract. 

n. 

The District Court Erred as a Matter of Law in its Con¬ 
struction of the Contract as its Construction of the 
Price Adjustment Provision is Contrary to the Bar¬ 
gain of the Parties. 

Appellee and appellant conducted their negotiations 
during the early part of 1946, when OPA was in full force 
and effect. Appellee submitted its written proposal on 
March 26, 1946, and appellant executed it on March 27, 
1946, when OPA was still in effect. When appellee exe¬ 
cuted the contract on April 10, 1946, it believed elevator 
equipment to be still subject to OPA control. Appellee’s 
letter of transmittal of the contract, dated April 10, 1946, 
confirms this. Appellant believed the contract to be still 
subject to OPA when appellee executed it. The primary 
thought of the parties during the negotiations and up to 
the date when the contract was finally executed was to enter 
into a legally binding and enforceable contract in accord¬ 
ance with applicable OPA rules and regulations. 

The maximum or ceiling price for which appellee could 
deliver installed elevator equipment to appellant on March 
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26,1946, the date of its written proposal, was $179,420. At 
that time, however, appellee could enter into a written 
agreement providing for a delivery price which would ex¬ 
ceed such maximum or ceiling price of $179,420 by comply¬ 
ing with the provisions of OPA Supplementary Order 142, 
Section 2(f), which provides that appellee must specifically 
state to appellant (1) the maximum price for the product, 

(2) the fact that the appropriate application for an adjust¬ 
ment of such maximum price had been filed with OPA, and 

(3) the fact that the specific price quoted by it was subject 
to approval by OPA. Appellee had filed an application 
for a general increase in its maximum price on January 31, 
1946, under said Supplementary Order 142 and no other. 
Under such Supplementary Order 142, appellee and appel¬ 
lant could not make an agreement providing for a delivery 
price in excess of $197,630 as no application other than the 
one of January 31, 1946, was on file. Both appellee and 
appellant knew this. 

Appellant, with such understanding, accepted the writ¬ 
ten proposal on March 27, 1946 in complete reliance upon 
the representations of appellee’s district manager, James 
D. Yochum, that the then maximum ceiling price was $179,- 
420 and in no event would appellant have to pay more than 
$197,630, the proposed maximum or ceiling price. Appellant 
signed only after it had called Charles M. Sullivan in Phil¬ 
adelphia (appellee’s authorized representative who ac¬ 
cepted the contract on its behalf on April 10, 1946) and 
was told by him that such representations were true and 
correct. 

Yochum signed for appellee after making such represen¬ 
tations and the contract was sent to appellee’s Philadel¬ 
phia office for final acceptance. Appellee, on April 10, 
1946, not knowing OPA had decontrolled elevators on April 
8, 1946, accepted the offer of appellant made on March 27, 
1946. 

Appellant and appellee bargained for a legal contract 
which would provide for a maximum price which in any 
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event would not, and could not, legally exceed the sum of 
$197,630. An interpretation which will make an agreement 
valid is always to be preferred over one making it illegal. 
Great Northern Railway Co. v. Delmar Co., 283 U. S. 686, 
691, 51 S. Ct. 579; Albuquerque Broadcasting Co. v. Regents 
of New Mexico College, 70 F. Supp. 198, 202 (D. C., D. N. 
Mex.) 

Page 15 (App. 10,11) of the printed form contract (drawn 
by appellee) provides in printed type “We propose to fur¬ 
nish and erect the elevator installation as outlined in the 
foregoing specifications for the sum of” and continues with 
the typed in clause “$197,630— One Hundred Ninety Seven 
Thousand, Six Hundred Thirty and 00/100 Dollars.” 
Then after a space of three or four lines the contract con¬ 
tinues in printed type, “This price is subject to the adjust¬ 
ment as provided in Price Adjustment Provision which is 
incorporated herein.” 

This is not an accurate statement of the price. The state¬ 
ment of one price, unqualified, does not state the bargain 
as the final price is contingent. The price agreed upon was 
$179,420 unless the OPA approved the application of Janu¬ 
ary 31, 1946, for a general price increase, in which event 
the price would be $197,630. This inaccuracy is further 
borne out by the printed clause “This price is subject to 
the adjustment as provided in Price Adjustment Provision 
which is incorporated herein” which seemingly modifies 
“the sum of $197,630.” This is not true since the price of 
$197,630 could not have been adjusted upward as the pend¬ 
ing application of January 31, 1946 provided for no more 
than this sum. Supplementary Order 142 prohibited any 
agreement providing for a delivery price in excess thereof. 
This order required three statements. The language 
quoted above stated only one of them. Where are the state¬ 
ments of the present maximum price and the fact that plain¬ 
tiff has an application pending for an adjustment of its 
present maximum price? Logically the information re¬ 
quired by such order should be contained in the same or 
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connecting paragraphs. Yet, at the end of the printed 
price adjustment provision at the foot of Page 16 (App. 
14), the remaining two statements are typed in at the end of 
of the contract. Such clause reads as follows: 

“The price set forth in this proposal is subject to 
approval by the Office of Price Administration of an 
application filed by us for an adjustment of our maxi¬ 
mum prices. Our present maximum or ceiling price 
for the equipment covered by this proposal is 
$179,420.00.” 

This language should have been inserted in the space 
after the typewritten clause on Page 15 (App. 10). Then 
the bargain would have been accurately stated, whereas 
now it is incorrect and ambiguous. 

These clauses as to price would then correctly read: 

“We propose to furnish and erect the elevator instal¬ 
lation as outlined in the foregoing specifications for the 
sum of $197,630.00— One Hundred Ninety Seven 
Thousand, Six Hundred Thirty and 00/100 Dollars. 
The price set forth in this proposal is sub¬ 
ject to approval by the Office of Price Administration 
of an application filed by us for an adjustment of our 
maximum prices. Our present maximum or ceiling 
price for the equipment covered by this proposal is 
$179,420. • • * This price is subject to the adjust¬ 
ment as provided in Price Adjustment Provision which 
is incorporated herein.” 

Where general terms such as the term “this price is 
subject, etc.” are followed by words of a specific or 
limited meaning such as the clause on page 16 (App. 
14) of the contract (which completes the price information 
needed to fully state the bargain as required by Supple¬ 
mentary Order 142) and which provides in part “The 
price set forth in this proposal is subject to approval 
etc.” and “Our present maximum or ceiling price for the 
equipment, etc.,” such general terms are not to be con¬ 
strued in their widest extent, but apply to those things 
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specifically mentioned. Such a general term as “The 
price’ , must be construed as ejusdem generis. Smith 
v. McCullough, 104 U. S. 25, 28, 26 L. Ed. 637; 
Alabama v. Montague, 117 U. S. 602, 610, 6 S. Ct. 911; 
Cleveland Trust Co. v. Consolidated Gas Electric 
<& Power Co., 55 F. (2d) 211, 215 (C.A. 4th). This 
is especially true where as here the general term “The 
price” is printed whereas the specific clauses are type¬ 
written. Printed clauses must be read in connection with 
typewritten clauses relative to the same subject matter. 
Waxman et ad. v. Columbia Pictures Corporation, 40 F. 
Supp. 108, 111 (D. C., E. D. Pa.) 

Plaintiff represented to defendant that in no event would 
defendant have to pay more than $197,630. Thus it can be 
plainly seen that the term “This price” refers to $179,420 
and the price adjustment provision operates to adjust the 
price to a figure between $179,420 and $197,630 (depending 
on the amount of the increase in the cost of materials and 
labor as therein provided) up to the adjusted amount as 
approved by OPA. 

In drafting the contract to suit the bargain made, appel¬ 
lee attempted to make the figure of $197,630 on Page 15 
(App. 10) serve two purposes, that of (1) complying 
with Supplementary Order 142 and (2) stating the existing 
price of the contract, which was $179,420 at the time and 
which was to be adjusted upward to $197,630 if, but only 
if, its application for a general price increase was allowed 
by OPA. Since these two figures are not the same it natur¬ 
ally leads to an ambiguity unless the typewritten provision 
on Page 16 (App. 14) is read as though it were continued 
after the proposed delivery price on page 15 (App. 10). It 
is clear that without such an interpretation the proposal* 
would have been invalid and contrary to the bargain made 
by the parties. 

It is a well settled rule of law that if there is any repug¬ 
nancy or ambiguity between the printed and the written 
provisions of the contract, the writing will prevail. Thomas 
v. Taggart , 209 U. S. 385, 389, 28 S. Ct 519; Eagan v. Scot- 
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tish Insurance Co., 186 U. S. 423, 433, 434, 22 S. Ct. 862. 
Handwriting will prevail over typewriting and typewriting 
over printing . H<& B American Mach. Co. v. United States, 
11 F. Supp. 48, 52 (Crt. Clms.); The Idefjord, 114 F. (2d) 
262, 266 (CA2). The reason for this rule was succinctly 
stated by this Court when it quoted the following language 
in McReynolds v. Mortgage & Acceptance Corporation , 56 
App. D. C. 342, 13 F. (2d) 313 at page 343: 

“The reason why greater effect is given to the writ¬ 
ten than to the printed part of a contract, if they are 
inconsistent, is that the written words are the immedi¬ 
ate language and terms selected by the parties them¬ 
selves for the expression of their meaning, while the 
printed form is intended for general use, without ref¬ 
erence to particular objects and aims.’ ’ 

If appellee’s interpretation were accepted, the provision 
on Page 15 (App. 10) of the contract would read in sub¬ 
stance as follows: 

“We propose to furnish and erect the elevator in¬ 
stallation as outlined in the foregoing specifications 
for the sum of $197,630 unless OPA disapproves the 
application for an increase in our maximum prices.** 
(Emphasis added.) 

This cannot be so since the base price was $179,420 un¬ 
less and until OPA granted the aforesaid pending applica¬ 
tion. 

Since plaintiff drafted the contract all questions in re¬ 
gard to its interpretation must be resolved against it. 
Grace v. American Cent. Ins. Co., 109 U. S. 278, 282, 3 S. Ct. 
207; Stipcich v. Metropolitan Life Ins. Co., 277 U. S. 311, 
322, 48 S. Ct. 512; Simpson Bros., Inc. v. District of Colum¬ 
bia, 73 F. Supp. 858, 859; 3 Williston, Contracts, (1936 Ed.) 
Sec. 621; Restatement, Contracts, Sec. 236 (d). 

Two examples of what might have happened subsequent 
to April 10, 1946, if OPA had not decontrolled elevators 
will suffice to show that only appellant’s interpretation 
embodies the bargain of the parties and is the only one 
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which would have constituted a legal and valid written pro¬ 
posal when made by appellee on March 26,1946. 

Let us assume that, instead of granting a general in¬ 
crease to the fuli amount as asked for in appellee’s ap¬ 
plication, OPA granted an increase of approximately one- 
half of the requested amount, or an increase which made 
the maximum price $188,000. What is the price which ap¬ 
pellant is required to pay—$179,420, $197,630 or $188,000 
or some other figure? The answer is the amount of such 
increase in the cost of labor and materials computed in 
accordance with the price adjustment provision formulae 
with $179,420 as the base price. This computation could 
not, of course, exceed $188,000, the maximum or ceiling 
price set by OPA. If the formulae contained in the price 
adjustment provision increased the base price of $179,420 
to $189,000, the contract price, nevertheless, would still be 
$188,000. If such clause only operated to increase the con¬ 
tract price to $183,000, then the contract price would be 
$183,000 even though OPA had granted a general increase 
to $188,000. 

This is the only construction of the contract by which it 
it is possible to afford legality to the price adjustment pro¬ 
vision. Any other construction makes it illegal in its in¬ 
ception or meaningless because in no event under Supple¬ 
mentary Order No. 142 could the price have legally exceeded 
$197,630. There could not legally have been any adjust¬ 
ment upward based on this latter amount under the price 
adjustment provision. 

To summarize, the District Court erred because it did 
not accept appellant’s interpretation of the contract. Ap¬ 
pellant’s interpretation: (1) makes the agreement valid; 
(2) was the most reasonable and only unambiguous con¬ 
struction; and (3) was in accordance with settled law as it 
preferred the typewritten clauses over the printed clauses, 
the special over the general provisions and construed the 
contract against the one who drafted and arranged its pro¬ 
visions. If there remained any doubt as to the provisions 
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of the contract in view of such authority, such doubt had to 
be considered in the most favorable light to appellant, since 
all such questions are resolved against the party moving 
for summary judgment. 


in. 

The Parties Hereto Would Never Have Entered Into the 
Price Provisions of the Purchase Contract Here in Issue 
Had They Known of Decontrol by OPA and Appellee 
May Not Take Advantage of this Mutual Mistake to 
Unjustly Enrich Itself at the Expense of Appellant. 

It seems obvious that the parties would never have based 
the price of the elevators on OPA action if they had known 
of decontrol when the contract was executed. It would have 
been a pointless thing to do. If the parties had known of 
decontrol, they would have entered into an entirely differ¬ 
ent contract as to price, one in which the price would have 
been fixed and certain and not dependent or contingent 
upon anything. In fact, the record shows that appellant 
wanted to enter into such a type of contract at the outset 
but was assured by appellee that this was impossible by 
reason of OPA control. If appellant had known of decon¬ 
trol, it would have withdrawn its offer. If appellee had 
known of it, it would have been under a duty to so inform 
appellant and a new bargain made as to price. 

Here is a case of ignorance on the part of both parties as 
to their legal rights as they existed at the time the contract 
was made. Appellant believed, and was so assured by ap¬ 
pellee, that in view of OPA control it would never have to 
pay a purchase price in excess of $197,630 and then only 
if OPA approved it. Appellant predicated its legal rights 
in the matter on the existence of OPA control which in fact 
did not exist. Appellee did the same. 

Yet by reason of this mutual mistake of fact, appellee 
seeks to recover the sum of $18,210 and thd further sum of 
$34,785.97, which latter sum it never could have received 
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under the contract as drawn by it even if OPA had not 
decontrolled as to elevators but instead had approved ap¬ 
pellee’s application for an increase in its price structure 
under Supplementary Order No. 142. It is inequitable for 
appellee to seek to take advantage of this mutual mistake * 
and unjustly enrich itself at the expense of appellant. 

That equity grants relief in such cases was pointed out 
by Pomeroy in his learned treatise on Equity Jurisprud¬ 
ence, Fourth Edition, Volume 2, Sec. 849, at pages 1733 and 
1734. Professor Pomeroy very aptly said: 

“It would work justice, for these kind of errors 
stand upon a different footing from all others, and 
justice and good conscience demand their relief; it 
would conform to sound principle, for these mistakes 
are in part essentially errors of faot; and finally, it 
w’ould explain and harmonize many decisions of the 
ablest courts which have hitherto seemed almost in¬ 
explicable except by violent and unnatural assump¬ 
tions. I, therefore, venture to formulate the follow¬ 
ing general rule as being eminently just and based on 
principle, and furnishing a simple criterion defining 
the extent of the jurisdiction. The number of decisions 
which support it, and which it explains, is very great. 
Whenever a person is ignorant or mistaken with re¬ 
spect to his own antecedent a/nd existing private legal 
rights, interests, estates, duties, liabilities, or other 
relation, either of property or contract or personal 
status, and enters into some transactions the legal 
scope and operation of which he correctly understands, 
for the purpose of affecting such assumed rights, inter¬ 
ests or relations, or of carrying out such gssvmed 
duties or liabilities, equity will grant its relief, de¬ 
fensive or affirmative, treating the mistake as a/nalog- 
out to, if not identical with, a mistake of fact.” (Em¬ 
phasis added.) 

See also Barnett et al. v. Kunkle et al ., 256 Fed. 644, 646 
(C.A. 8th). 

The underlying reason for relief in equity in cases like 
the present one was well stated in Clifton Mfg. Co. v. United 
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States, 76 F.(2d) 577 (C.A. 4th), where a tax waiver was 
executed under the mistaken belief by both the taxpayer 
and the government that the period of limitations had not 
run. The Court said at page 581: 

4 ‘It will be observed, however, from an examination 
of the cases that in all of them relief was based upon 
some substantial injustice which otherwise would have 
occurred, as in the surrender of a valuable interest, 
without compensation, or the payment of money with¬ 
out consideration; and it may be fairly said that at the 
heart of the rule which permits equitable relief from 
the results of a mistake of law or of fact is found the 
fundamental principle of equity, that no one shall be 
allowed to enrich himself unjustly at the expense of 
another; or, as it has been put in England, relief from 
mistakes of law will be granted if there is any equitable 
ground that makes it, under the particular facts of the 
case, inequitable that the parties who receive the money 
should retain it. Williston on Contracts, Sec. 1582.” * 

Professor Pomeroy’s rule is clearly applicable to the 
facts in the present case. Both parties believed their 
rights and obligations under the contract as to price to be 
dependent upon OPA control. Both were ignorant of de¬ 
control and mistaken as to their legal status. Appellee’s 
attempt to take an unconscionable advantage over appel¬ 
lant by reason of this mistake presents a clear case for 
equitable relief. 

The question then arises as to what type of relief should 
be granted in the circumstances. The elevators have been 
installed and are now in operation. It is too late to rescind. 
Reformation remains the sole alternative. This should be 
done to express the true intention of the parties. And this 
can easily be accomplished here where equitable relief 
arises as a defensive measure. 

Section 502 of the Restatement of the Law of Contracts 
points out the nature of the relief applicable. In part, this 
section reads, pages 961 and 962: 
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4 4 Where parties on entering into a transaction that 
affects their contractual relations are both under a 
mistake regarding a fact assumed by them as the basis 
on which they entered into the transaction, it is void¬ 
able by either party if enforcement of it would be ma¬ 
terially more onerous to him than it would have been 
had the fact been as the parties believed it to be except 
* * • (b) where the party seeking to avoid the 
transaction can obtain reformation or performance of 
the bargain according to the actual intent of the parties 
ivhen the transaction was entered into.” (Emphasis 
added.) 

Here, even with OPA approval, which was never given, 
appellant never expected to pay more than $197,630 for the 
elevators and appellee never expected to receive more than 
this amount. The mutual mistake may be easily rectified 
here by simply denying appellee’s claim to a lien in the 
amount of $53,794, which sum included the difference be¬ 
tween $179,420 and $197,630, i.e., $18,210 and which also 
includes the sum of $34,785.97, an amount never contem¬ 
plated in any circumstances by the parties. 

There is ample authority for relief of this nature. In his 
recent work on Sales, 1948 Edition, Volume 3, Sec. 655, 
Pages 512, 513 and 514, Professor Williston said: 

“As mutual assent means the expression of mutual 
assent, not necessarily mental assent, it follows that 
parties by expressing assent under a mistake may make 
a contract of a kind which they do not intend. In such 
a case, it may be supposed either that the parties both 
intended the same thing, or it may be supposed that 
they intended different things. Under the first suppo¬ 
sition the contract should be reformed in order to ex¬ 
press what the parties intended. This is a recognized 
department of equity jurisprudence, and proceeds 
upon the assumption that a legal contract has been 
made which is different in its terms from that which 
equitably should govern the relations of the parties. 
The power of equity to reform contracts has been to 
some extent usurped by courts of law, in fact though 
not in name, for the result attained by a court of equity 
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may frequently be reached by a court of law by simply 
admitting evidence of the actual intention of the parties 
and enforcing the bargain which the parties intended 
to make. ,, 

And at Page 514, Professor Williston continued: 

“But the mutual mistake as to a material fact can 
be rectified and the parties ‘put in the same position 
as if their erroneous assumption had been correct, and, 
therefore, their contract, instead of being avoided, is 
upheld, according to their true intention.’ ” 

See also Sanders v. Monroe et al., 56 App. D. C. 132,133, 
10 F.(2d) 997; Snell v. Insurance Company, 98 U.S. 85, 88, 
89, 91, 92, 25 L. Ed. 52; Grisivold v. Hazard, 141 U.S. 260, 
283, 284, 11 S. Ct. 972; Philippine Sugar Estates Develop¬ 
ment Company v. Government of the Philippine Islands, 
247 U.S. 385, 389, 3S S. Ct. 513. 

In Northern Pac . Ry. Co . v. United States, 70 F. Supp. 
836, 862 (D. C. D. Minn.) the Court said: 

“The law does not protect against conditions, harsh 
though they may be, which a party to a contract vol¬ 
untarily has imposed on himself. Transcontinental & 
Western Air, Inc. v. Parker, 8 Cir., 144 F(2d) 735; Ta¬ 
hir Erk v. Glenn L. Martin Co., 4 Cir., 143 F(2d) 232; 
Shell Oil Co., Inc. v. Manley Oil Corporation, 7 Cir., 
124 F(2d) 714; Summers v. Travelers Insurance Co., 8 
Cir., 109 F(2d) 845. It is not the function of the court 
to make a new contract for the parties. Columbia Gas 
Const. Co. v. Holbrook, 6 Cir., 81 F(2d) 417; Order of 
United Commercial Travelers v. Shane, 8 Cir., 64 
F(2d) 55; O’Connor v. Great Lakes Pipe Line Co., 8 
Cir., 63 F(2d) 523. But, if there is a question of inter¬ 
pretation, the court should endeavor to adopt the con¬ 
struction which is most equitable to the parties and will 
net give to one of them an unreasonable advantage 
over the other; in other words, where a contract is 
capable of an interpretation in accordance with justice 
and fair dealing the court will adopt such construction. 
Phillips Petroleum Co. v. Gable, 10 Cir., 128 F(2d) 
943; Bayne v. United States, 8 Cir., 195 F. 236; Champ- 
lin v. Commissioner, 10 Cir. 71 F(2d) 23; Foye Lumber 
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Co. v. Pennsylvania Railroad Co., 8 Cir., 10 F(2d) 
437; Leschen & Sons Rope Co. v. Mayflower Gold Min¬ 
ing & Reduction Co., 10 Cir., 173 F. 885, 35 L.R.A., 
N.S., 1; City of Orlando v. Murphy, 5 Cir., 84 F(2d) 
531.’’ (Emphasis added.) 

Clearly, appellee should not be permitted to bend the 
mutual mistake of the parties in respect of decontrol by 
OPA over elevators to its own ends. 


IV. 

It Was Error by the District Court to Ignore the Express 
Condition Precedent in the Purchase Contract that 
$197,630 Only Became the Purchase Price if Approved 
by OPA. 

The inclusion in the purchase contract of the tentative 
price of $197,630 was only made possible by the provisions 
of Supplementary Order No. 142 of OPA. But for the di¬ 
rectives contained in this order, its inclusion would have 
been otherwise illegal because at the time the proposal was 
made to appellant the maximum or ceiling price was 
$179,420. 

This Supplementary Order expressly provided for the 
only methods by which disposal of appellee’s application 
for a price increase to $197,630 could have been made. 
Disposition could have been made thereunder only by an 
order specifically directed to appellee’s application or by 
an order of general applicability. In the former instance, 
the price to be paid by appellant could not exceed the max¬ 
imum price determined by OPA; in the latter, payment in 
excess of the established maximum price need only have 
been made by appellant as expressly authorized by an order 
of the Price Administrator. 

It was upon this basis that the parties entered into the 
agreement and it is upon this basis that their rights and 
obligations thereunder should have been resolved. Appel¬ 
lee now takes the position that when OPA decontrolled as 
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to elevators, although it did not know this when it signed 
the agreement, OPA in effect not only granted its applica¬ 
tion for a price increase up to $197,630, but also granted 
it an unlimited increase whereby it could charge appellant 
any amount that it chose. This contention places appellee 
in a rather curious position. 

In the first place, in reliance upon and in accordance with 
the directives stated in Supplementary Order No. 142, ap¬ 
pellee made a proposal to appellant. Now appellee disre¬ 
gards those directives which defined the rights of the 
parties and seeks to take advantage of a mutual mistake 
to recover upon a new and entirely different basis which 
was never contemplated by the parties. This is not permis¬ 
sible since appellee is bound by the directives under which 
it proposed to do business with appellant. 

Secondly, appellee knew when it made its proposal, and 
so informed appellant, that it could not legally receive a 
price of $197,630 unless and until OPA approved its appli¬ 
cation. The approval was an express condition precedent 
to its right to exact this sum from appellant. Although the 
condition was never met, defendant say it is entitled to 
not only this amount but also is entitled to the additional 
sum of $34,785.97. 

Thirdly, it is appellee’s insistence on its right to the sum 
of $34,785.97 that points up clearly its attempt to distort 
the real meaning of the agreement. The agreement says 
$197,630 became the price if OPA approved it. Appellee 
contends that by decontrol OPA gave its approval of not 
only the aforesaid amount but also of $34,758.37. Yet even 
with OPA approval of its application, appellee could not 
legally have charged this latter amount to appellant. Ob¬ 
viously, appellee’s contentions as to the effect of decontrol 
are inconsistent with proper contract construction. 

To uphold appellee’s construction, it is necessary to ig¬ 
nore the express directive that approval by OPA was a 
condition precedent to the establishment of $197,630 as the 
price and at the same time strike down the provisions of 
the price adjustment provision as being illegal. 
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This is not permissible for where the parties make a con¬ 
tract dependent upon future contingencies, no rights will 
accrue thereunder until the contingencies have been ful¬ 
filled. 

In Kasishke et al. v. Baker, 146 F(2d) 113, 115 (C.A. 
10th), the Court said: 

“ Concededly, parties may make a contract dependent 
upon future contingencies, and, if they do, no rights 
will accrue until the contingencies have been fulfilled.’’ 

In Hurt et al. v. New York Life Insurance Co., 51F (2d) 
936 (C.A. 10th), the Court said in part, page 938: 

“The above quoted provision in the second applica¬ 
tion, which became a part of the insurance contract, 
created certain conditions precedent to the taking ef¬ 
fect of the insurance coverage which are valid and en¬ 
forceable.” [Citations omitted.] 

“Where a policy of life insurance contains such a 
condition precedent, performance [citations omitted] 
or waiver thereof [citations omitted] is a prerequisite 
to recovery on such policy.” 

“In the law of contracts, a condition precedent may 
be either a condition which must be performed before 
the agreement of the parties shall become a binding 
contract (13 C. J. p. 564, Sec. 532), or a condition which 
must be fulfilled before the duty to perform a pro¬ 
vision of an existing contract arises.” [Citations 
omitted.] 

The present case is a perfect example of the soundness 
of this rule. For the moment appellee seeks to avoid it, a 
number of equally well-established principles for the in¬ 
terpretation of contracts immediately are violated. 

As stated by this court in Manning v. Ellicott, 9 App. 
D. C. 71, at page 81: 

“* • * it is a well-settled rule of interpretation that 
where a contract is fairly open to two constructions, 
by one of which it would be lawful and the other un¬ 
lawful, the former must be adopted.” 
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Appellee’s interpretation that decontrol by OPA was the 
equivalent of approval of its application for a price in¬ 
crease renders the price adjustment provision unlawful at 
the time the proposal was made. Appellant’s interpreta¬ 
tion that the terms of the contract as to the approval of the 
price of $197,630 by OPA meant just what they say renders 
the price adjustment provision a valid and legal one from 
its inception. See also Hobbs v. McLean, 117 U.S. 567, 575, 
576, 6 S. Ct. 870; Great Northern Railway v. Delmar Co., 
supra, Delaware L. & W. R. Co. v. Kutter et al, 147 Fed. 
51, 62 (C.A. 2nd); Eddy et al. v. Prudence Bonds Corpora¬ 
tion (New Company) et al., 165 F.(2d) 157,161 (C.A. 2nd). 

Further, all of the terms and conditions of a contract 
should be read together and each provision construed with 
reference to the others. Westinghouse Electric & Mfg. Co. 
v. Binghampton Ry. Co., 255 Fed. 378, 399 (D. C. N. D. 
N.Y.); J. A. La Porte Corporation v. Mayor and City Coun¬ 
cil of Baltimore, 13 F. Supp. 795, 798, 799 (D. 0. D. Md.). 

Certainly, appellee should not he permitted to construe 
the price provisions of the contract in one manner and the 
price adjustment provision in another. A construction of 
one provision which nullifies another is improper. P. W. 
Brooks & Co., Inc. v. North Carolina & Public Service Co., 
37 F.(2d) 220,222, 223 (C.A. 4th); Cities Service Gas Co. v. 
Kelly-Dempsey & Co., Inc., Ill F.(2d) 247, 249 (C. A. 10th). 

There is no question that the contract drawn by appellee 
should have been construed most strongly against it rather 
than in the most favorable light to appellee as it was by 
the District Court. 

In American Surety Company v. Pauly (No. 1) 170 U.S. 
133,18 S. Ct. 552, the Supreme Court, in interpreting a bond 
of fidelity insurance, said in part, at page 144: 

“If, looking at all its provisions, the bond is fairly 
and reasonably susceptible of two constructions, one 
favorable to the bank and the other favorable to the 
surety company, the former, if consistent with the ob¬ 
jects for which the bond was given, must be adopted, 
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and this for the reason that the instrument which the 
court is invited to interpret was drawn by the attor¬ 
neys, officers, or agents of the Surety Company.” 

In Minton v. F. G. Smith Piano Co., 36 App. D. C. 137, 
this Court said at page 147: 

“These must be given a reasonable interpretation, 
and in case of ambiguity in any particular the con¬ 
struction should favor the acceptor rather than the 
proposer, who prepared and submitted the offer.” 

See also: Southern Ry. Co. v. Coca Cola Bottling Co., 145 
F.(2d) 304, 307 (C.A. 4th); Order of United Commercial 
Travelers of America v. Sevier, 121 F.(2d) 650, 654 (C.A. 
8th); United States v. Braunstein et al., 75 F. Supp. 137, 
140 (D. C. S. D. N.Y.). 

The erroneous construction of the contract by the lower 
court was also contrary to the spirit and intent of OP A. 
For it would have permitted a party to project prices into 
the future which were in violation of OPA at the time the 
contract was made. It cannot be presumed that this was 
the intention of the parties. That “decontrol” and “ap¬ 
proval” are not equivalent is apparent. 

V. 

The Purchase Contract Makes No Provision for Decontrol 
by OPA and When this Took Place Without Either 
Parly Having Knowledge Thereof, the Purchase Con¬ 
tract Became Ambiguous as to What Sum, i. e., $179,420 
or $197,630, Constituted the Contract Price. 

Although contrary to the terms of the contract, appellee 
contends that upon decontrol of elevators by OPA the pur¬ 
chase price became $197,630. The contract does state that 
appellee proposed to furnish and install the equipment at 
this price hut only if such price were approved by OPA; 
and further that the maximum or ceiling price of the equip¬ 
ment covered by the proposal was $179,420. On its face 
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the contract states nothing at all abont the price in case 
of decontrol by OP A without granting appellee’s applica- 
; tion for a price increase to $197,630. Yet appellee repre- 
1 sented to appellant that unless OPA approved its applica¬ 
tion, the price would be $179,420. Obviously, there is an 
ambiguity as to the price which should have been explained 
to prevent an injustice to appellant. 

Then too, as we have already seen, the contract is seem¬ 
ingly ambiguous as to which price, i.e., $197,630 or $179,420 
the price adjustment provision applies, if at all. Yet the 
fact is that the parties intend it to apply to $179,420. 

While, of course, parol evidence is not admissible to vary, 
alter or contradict the clear terms and conditions of a writ¬ 
ten document, such is not the case here. Evidence extrinsic 
of the instrument is always admissible where it appears 
that the language of the writing is ambiguous or suscept¬ 
ible of more than one interpretation or where an indispens- 
ible term or factor cannot be ascertained therefrom. 

As stated by this Court in JET. Herfurth, Jr., Inc., et al. v. 
United States, etc., 66 App. D. C. 220, 85 F.(2d) 719, a suit 
upon a contractor’s statutory bond, at page 225: 

“Moreover, as elementary as the parol evidence rule 
itself, is the exception thereto that if an instrument is 
ambiguous, testimony is admissible to explain its 
meaning. This instrument was ambiguous. The 
phrase therein ‘all moneys now due for labor and 
trucks’ might mean due to Shartzer, or might mean due 
from him to his laborers.” 

i See also Harten v. Loftier, 212 U. S. 397,404; Fox v. John¬ 
son & Wimsatt, Inc., 127 F(2d) 729, 735, 75 App. D. C. 211; 
Downs v. Bankhead, 44 App. D. C. 101, 105; Tyssowski v. 
F. E. Smith Company, 35 App. D. C. 403, 407. 

In Lawrence v. Keokuk Steel Casting Co., 162 F(2d) 929 
(C. A. lOh), at page 934, the court said: 

“"While the general rule is that parol evidence may 
not be introduced to contradict, add to, or vary the 
terms of a written contract, where the language of a 


i 
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written contract is ambiguous, parol evidence of the 
negotiations, preceding the leading up to the making of 
the written contract, and the circumstances surround¬ 
ing the execution of the written contract may be intro¬ 
duced to enable the court to arrive at the true intent 
and meaning expressed in the written contract.’’ 

See also: Union Paving Co. et al. v. United States, For 
Use of Soule Steel Co., 150 F.(2d) 390, 394 (C. A. 9th); 
Buhl v. Kavanagh, Collector of Internal Revenue, 118 
F.(2d) 315, 321 (C. A. 6th); Neal et al. v. Akers et al., 286 
Fed. 903, 905 (C. A. 4th). 

The construction placed upon the agreement below is 
patently contrary to the clear intention of the parties when 
they made their bargain. It is patently contrary to the rep¬ 
resentations appellee made to appellant. It presupposes 
there was no OPA in effect when the agreement was made 
yet the existence of OPA was the very focal point around 
which the price provisions were centered. In such circum¬ 
stances it is not a violation of the so-called parol evidence 
rule, to introduce evidence to show the exact conditions 
under which the minds of the parties met even if the ambi¬ 
guities in the agreement as discussed above be disregarded, 
which they cannot be. 

In Lincoln Nat. Life Ins. Co. v. Horwich et al., 115 F.(2d) 
892 (C. A. 7th), certain assignments of the proceeds of in¬ 
surance policies were in issue. Appellant claimed the pro¬ 
ceeds as beneficiary and disputed the validity of the assign¬ 
ments. Horwich claimed the proceeds under the assign¬ 
ments individually and as trustee. Appellant contended it 
was error on the part of the lower court to allow oral evi¬ 
dence to show the intention of the parties when the assign¬ 
ments were made as this violated the parol evidence rule. 
Appellant contended the lower court should have restricted 
itself to the literal language of the assignments. In affirm¬ 
ing the District Court, the Court said at pages 895 and 896: 

‘‘This argument is so patently contrary to the clear 
intention of the parties that it must be rejected. 
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In the first place, we think the oral testimony was 
properly admitted. We need not analyze the authori¬ 
ties upon which appellant relies to the effect that a writ¬ 
ten instrument, clear and unambiguous on its face can 
not be contradicted by parol evidence. This is a recog¬ 
nized rule. There is another rule, however, just as 
firmly established, and that is that parol or extrinsic 
evidence is admissible to explain the purpose of the exe¬ 
cution of a written instrument, what the parties in¬ 
tended, the consideration for its execution and the cir¬ 
cumstances surrounding its execution (Emphasis 
added.) 

See also: Jones v. Guaranty and Indemnity Company, 
101 U. S. 622, 631, 25 L. Ed. 1030; Shackelford v. Latchum, 
52 F. Supp. 205, 207, (D. C. D. Del.). 

The rule was clearly stated by the Supreme Court of the 
United States in Merriam v. United States, 107 U. S. 437, 
441, 444, 12 S. Ct. 536: 

* ‘The only question presented by the record is which 
one of these two constructions of the contract is the 
true one.” 

“It is a fundamental rule that in the construction of 
contracts the courts may look not only to the language 
employed, hut to the subject matter and the surround¬ 
ing circumstances, and may avail themselves of the 
same light which the parties possessed when the con¬ 
tract was made” 

• • • • 

“If, therefore, the circumstances surrounding the 
making of the contract were such that neither party to 
it could have construed it as the appellant now claims 
it should have been construed, we must reject that con¬ 
struction and seek one fairly justified by the language 
of the contract, more consistent with the circumstances 
of the case.” (Emphasis added.) 

See also: Ford Motor Co. v. Dexter et al., 56 F.(2d) 760, 
761, (C. A. 2nd); Diamond Power Specialty Corporation v. 
Bayer Co., 86 F.(2d) 647, 650 (C. A. 6th), West v. Commis- 
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sioner of Internal Revenue, 150 F.(2d) 723, 725 (C. A. 5th). 

Clearly it was error on the part of the District Court to 
deny appellant the right to show the actual bargain made. 

VL 

The District Court Erred in Denying Appellant’s Motion 

for Summary Judgment. 

In the affidavits filed by appellant in opposition to appel¬ 
lee’s motion for summary judgment, appellant, as we have 
seen, clearly set forth the facts and circumstances surround¬ 
ing the execution and delivery of the purchase contract. 
Significantly, these facts were not controverted by appellee. 
Accordingly, it was the plain duty of the District Court to 
accept the facts therein recited which make it “quite clear 
what the truth is. ’ ’ The rule is well settled that a defendant 
may on his own motion, assert that, accepting his legal 
theory, the facts are undisputed. At the same time he may 
be able and should always be allowed to show that, if 
plaintiff’s legal theory be adopted, a genuine dispute as to 
material fact exists. Walling v. Richmond Screw Anchor 
CoInc., 154 F.(2d) 780 (C. A. 2). 

The above rule was expressly approved and followed by 
this Court in the Krug case, supra, when this court said, at 
page 319, as follows: 

“The reason for this is that the mere fact that both 
the plaintiff and defendant move for summary judg¬ 
ment does not assure that there is no issue of material 
fact to be resolved. At most, the defendant asserts by 
virtue of his motion that, accepting his legal theory, no 
issue of fact is presented.” 

The opposing affidavits of appellant demonstrate beyond 
any question that the contract price was $179,420, plus cer¬ 
tain extras agreed upon by the parties, all of which has 
been paid. Accordingly, appellee was not entitled to the 
enforcement of a mechanic’s lien in any amount whatsoever. 
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Manifestly, it was error for the court to deny appellant’s 
cross motion for summary judgment under the facts thus 
presented. 


CONCLUSION. 

In conclusion, it would seem quite clear from this record: 
(1) that appellee failed to discharge the burden imposed 
upon it of demonstrating to the court that no material issue 
of fact is tendered by the pleadings and the affidavits which 
were filed; (2) that material issues of fact are here pre¬ 
sented which must be resolved by trial as a prerequisite to 
the entry of a final judgment; and (3) that, accepting appel¬ 
lant’s theory of the case, appellant is clearly entitled to a 
summary judgment as a matter of law. 

This court, therefore, should reverse the final judgment 
entered by the District Court and remand the case with 
instructions to grant appellant’s cross motion for summary 
judgment; or in the alternative, remand the case with in¬ 
structions to accord appellant a trial upon the issues devel¬ 
oped by the pleadings and the affidavits filed. 

Respectfully submitted, 

James M. Earnest, 

640 Woodward Bldg., 
Washington 5, D. C., 
Attorney for Appellant. 
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IN THE 
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OTIS ELEVATOR COMPANY, a New Jersey Corporation, 
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District of Columbia. 
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1 Filed Feb 211948 

IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 728-’48 
To enforce a Mechanic’s Lien 

Otis Elevator Company, a New Jersey Corporation, 

Plaintiff, 
v. 

Ring Engineering Company, A Delaware Corporation, 

Defendant . 

Complaint 

1. Plaintiff is a New Jersey corporation with its principal 
place of business at New York, New York and with offices 
in Philadelphia, Pennsylvania and at 81018th Street, N. W., 
in the District of Columbia. 

2. Defendant is a Maryland corporation with its offices 
and principal place of business at 3900 39th Street, N. W., 
in the District of Columbia. 

3. This action is brought under §§38-101, et seq., of the 
Code of Laws of the District of Columbia to enforce a 
mechanic’s, materialman’s and contractor’s lien in an 
amount exceeding $3,000.00, exclusive of interest and costs. 

4. On or about April 10, 1946, plaintiff and defendant 
entered into a written agreement whereby the plaintiff 
agreed to furnish the material and erect for the defendant 
certain elevators in a proposed twelve-story new office build¬ 
ing to be erected by the defendant upon the lands herein¬ 
after described, and the defendant agreed to pay therefor 
a base price of $197,630.00, to be adjusted upward or down¬ 
ward under the terms of a “ Price Adjustment Pro- 

2 i vision” therein contained. By subsequent written 

“Contract Change Orders”, certain additional items 
were ordered by defendant from plaintiff for additional 
amounts as therein stated. A copy of said agreement and 
all change orders is attached hereto, marked “Exhibit A”, 
and made part hereof. 
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5. The lands upon which said materials were furnished 
and upon which said elevators were erected, are described 
as follows: 

“Lots 1-61-60-59-58 in Square 139, and improvements 
thereon, in the District of Columbia, also known as 1200 
18th Street, N. W., Washington 6, D. C. (The Ring Build¬ 
ing).’’ 

6. The plaintiff substantially completed all work under 
said contract and change orders on the twenty-fourth day of 
September 1947, and has fully performed all its duties and 
obligations thereunder. Defendant has accepted the instal¬ 
lation and is now utilizing the entirety thereof, in its daily 
operations of the said twelve-story office building. 

7. From time to time during the progress of the work, 
plaintiff tendered progress bills to the defendant and de¬ 
fendant made certain payments on account. On or about 
December 12, 1947, plaintiff prepared a final bill in the 
gross amount of $240,346.00, computed in exact compliance 
with the written contract and change orders, which, after 
giving credit for all sums theretofore paid on account, left 
a balance due of $66,321.00; a copy of said final bill is at¬ 
tached hereto, marked “Exhibit B” and made part hereof. 
This bill excludes a minor item of $145.20, for an extra 
under an extra “order” dated November 26, 1947, which 
was billed separately after January 1, 1948, was paid in 
full, and is not in dispute. 

8. Defendant, upon receipt of said bill, paid to plaintiff 

the sum of $12,527.00 on account of the $66,321.00 
3 balance shown on said final bill, but has failed and 
refused to pay the remaining balance of $53,794.00, 
or any part thereof, the entirety of which still remains open 
and unpaid. 

9. At the date of said contract, the defendant was the 
owner and reputed owner of the lands and the buildings and 
improvements thereon, hereinbefore described; and ever 
since has been, and now is, the owner and reputed owner of 
said lands, the buildings and improvements thereon. 

10. On the 23rd day of December, 1947, subsequent to 
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defendant’s refusal to pay said balance of $53,794.00, and 
within three months after the substantial completion of the 
said work, pursuant to §38-102 of the Code of Laws of the 
District of Columbia, the plaintiff filed for record in the 
Office of the Clerk of the District Court for the District of 
Columbia his written claim and notice of intention to hold 
a lien, duly verified by him, a copy of which is hereto at¬ 
tached and marked “Exhibit C”, and made part hereof. 
Said notice was thereafter, on the same day, duly recorded 
in said office in a book kept therein for that purpose, to wit, 
in Book 27, at page 218. A copy of said notice was duly 
served, on the same day, upon an authorized officer of the 
defendant by the United States Marshal, as appears by the 
Marshal’s return of service. 

Wherefore, plaintiff demands: 

(a) That plaintiff be adjudged to hold a lien in the 
amount of $53,794.00, with interest and costs of this suit, 
against said Lots 1-61-60-59-58 in Square 139, and the 
buildings and improvements thereon, in the District of 
Columbia. 

4 (b) That a trustee be appointed to make sales of 

said lots, with the buildings and improvements 
thereon, under the direction and order of the Court. 

(c) That the Court decree a sale of the said lots and the 
buildings and improvements thereon and apply the proceeds 
from the sale to the satisfaction of plaintiff’s lien. 

(d) That the Court decree a personal judgment in favor 
of the plaintiff and against the defendant to the extent that 
such proceeds from the sale may be insufficient to satisfy 
such lien. 

Philip Werner Amram 
607 Ring Building 
Washington 6, D. C. 

Attorney for Plaintiff 

Guggenheimer, Untermyer, 

Goodrich and Amram 
Of Counsel 
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5 Filed Feb 21 1948 

Exhibit “A” 

OTIS ELEVATOR COMPANY 


CHANGE IN CONTRACT 
To: 

Ring Engineering Co. 
3000 39th St. N. W. 
Washington D. C. 


Sales Number 
250107-11 
Washington D. C. 
July 16th 1947 

X 9012 


In connection with our contract with you, under which 
we are to install elevator equipment in the building located 
at 18th & M Sts. N. W., Washington D. C. (Ring Building) 
we propose the following: 


To arrange Car #5 to serve one additional landing at 
2nd floor rear. We include furnishing and installing one 
additional hoistway entrance consisting of flush type door, 
frame, sill, fascia; necessary interlocks to operate in con¬ 
nection with present operator for basement and 1st floor 
rear doors; hall button and lantern at 2nd floor; signal light 
jewel in car and necessary relays on present selector, for 
the sum of: 


Seven Hundred and Ninety Six and No/100 Dollars 

($796.00). 

The price as quoted above shall not be subject to the 
Price Adjustment Provision of the original contract herein 
referred to. 

All work proposed hereunder shall be done pursuant to 
the terms and conditions of the existing contract between 
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us and, except as modified herein, that contract remains in 
full force and effect. 

Respectfully submitted, 

Otis Elevator Company 

By Jas. D. Yochum 
Jas. D. Yochum, 

District Manager 

Approved, for Otis Elevator Company 

Accepted in Duplicate July 17, 1947 

Ring Engineering Co. 

By S. Montgomery 

Charles M. Sullivan, 
Authorized Representative. 

6 ; ous elevator company 

CHANGE IN CONTRACT SALES NUMBER 

250107-11 

Washington, D. C., December 31st, 1946 

Ring Engineering Company 
3000 39th St. N. W. 

Washington, D. C. 

X 8810 

In connection with our contract with you, under which 
we are to install elevator equipment in the building located 
at 18th & M Streets, N. W., Washington, D. C., we propose 
the following: 

Furnish and install five (5) first floor door units in nickel 
silver in lieu of steel construction. 

The frames will be of the bullnose design and the doors 
fluted similar to photograph on Page 54 of Dahlstrom 
Metallic Door Company’s catalogue of elevator door de¬ 
signs. 

Sills will be Feralun. 
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PRICE—Three Thousand, Two Hundred and Sixteen 
and No/100 Dollars ($3,216.00). 

All work proposed hereunder shall be done pursuant to 
the terms and conditions of the existing contract between 
us and, except as modified herein, that contract remains in 
full force and effect. 

Respectfully submitted, 

Otis Elevator Company. 

By Jas. D. Yochum, 

District Manager. 

Approved, for Otis Elevator Company. 
Charles M. Sullivan, 
Authorized Representative. 

Accepted 

In Duplicate January 7, 1947. 

Ring Engineering Company, Inc., 

By Gustave Ring, 

President. 


7 Received Otis Elevator Co. 

May 27 1946 Washington, D. C. 

Ring Engineering Company 
Incorporated 

3000 Thirty-Ninth St., Northwest, Washington, D. C. 

Gustave Ring, President 
EMerson 0700 

Date: 24 May 1946 No. 1 

CHANGE ORDER 

Project: 

Office Building 
18th and M Sts., N. W. 

Washington, D. C. 
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To: 

Otis Elevator Company 
810 Eighteenth Street, N. W. 

Washington, D. C. 

Gentlemen: 

You are hereby authorized to make changes as listed 
below, on the above referred to project, and subject to all 
conditions and terms of the contract: 

Arrange elevators #2, 3, 4 and 5 to serve the basement 
at the front of the hoistway; including the extending of 
rails on #2, 3 and 4 elevators providing new center open¬ 
ing doors for these four (4) additional openings equipped 
with hangers and Type “A” high speed electric door oper¬ 
ators. 

Include also hall lanterns at each of these additional 
openings as well as arranging the car position indicators, 
car operating panels and starter indicator panel for these 
additional stops. 

Contract to be increased in the amount of $3,120.00. 

Ring Engineering Company. 

By Joseph L. Nebel, 

Vice-President . 

8 OTIS elevator company 

CHANGE IN CONTRACT 

Sales Number 
#250107-11 
Philadelphia 30, Pa. 
April 10, 1946. 

Ring Engineering Company, 

39th & Cathedral Ave. N.W., 

Washington, D. C. 

In connection with our contract with you, under which 
we are to install elevator equipment in the building located 
at Office Building, 18th & M Sts., N. W., Washington, D. C. 
we propose the following: 
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Payments shall be made as follows: 

Ninety (90) per cent of the value of the materials de¬ 
livered and/or the labor performed monthly, as invoiced, 
the remaining 10 per cent when the work is completed. 

All work proposed hereunder shall be done pursuant to 
the terms and conditions of the existing contract between 
us and, except as modified herein, that contract remains in 
full force and effect. 

Respectfully submitted, 

Otis Elevator Company 

By Jas. D. Yochum 
For Manager 

Approved, for Otis Elevator Company 
Charles M. Sullivan 
Authorized Representative 

Accepted in duplicate April 11th 1946 

Ring Engineering Company 

By Gustave Ring, 

Title President. 

9 OTIS ELEVATOR COMPANY 

Specifications for 

OTIS ELECTRIC TRACTION 
ELEVATOR INSTALLATION 

to be installed in accordance with the following details and 
to consist of: 

Five Gearless Signal Control Passenger Elevators 

To be installed in 
Office Building 
18th and “M” Streets, N. W. 

Washington, D. C. 
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Philadelphia, Pa. 
March 26, 1946 


To: Bing Engineering Company 

39th Street & Cathedral Avenne, N. W. 
Washington, D. C. 


Elevator #1 

Dimensions and Travel: Size of the platform will be 
about 6'9" wide by 5'6" deep, outside dimensions. The car 
will travel from Basement to Twelfth floor, about 124'5", 
stopping at thirteen (13) floors and serving thirteen (13) 
openings. 

Elevators #2, 3 & 4 

Size of the platforms will be about 6^9" wide by 5'6" deep, 
outside dimensions. The cars will travel from First to 
Twelfth floor, about no'll", stopping at twelve (12) floors 
and serving twelve (12) openings. 

Elevator #5 

Size of the platform will be about W" wide by 6'1%" 
deep, outside dimensions. The car will travel from Base¬ 
ment to Twelfth floor, about 125'9", stopping at fourteen 
(14) floors and serving fourteen (14) openings. 

• •••••••• 

To Bing Engineering Company 
Address 39th Street & Cathedral Avenue, N. W., 
Washington, D. C . 

We Propose to furnish and erect the elevator installation 
as outlined in the foregoing specifications for the sum of 

$197,630.00—One Hundred Ninety-Seven Thousand, Six 
Hundred Thirty and 00/100 Dollars. 
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This price is subject to the adjustment as provided in 
Price Adjustment Provision which is incorporated herein. 

The approval of this proposal is contingent upon your 
furnishing us with any necessary permission or priority 
required under the terms and conditions of Government 
regulations affecting the acceptance of this order, or the 
manufacture, delivery or installation of the equipment. 

Quotations are subject to change without notice. 

You agree to pay, as an addition to the price herein 
quoted, the amount of any tax based upon the transfer, use, 
ownership or possession of the equipment, imposed by any 
law enacted after the date of this proposal or imposed upon 
you by any existing law. 

Payments shall be made pro-rata per elevator as follows: 
20 per cent upon shipment of the rails; 50 per cent upon 
shipment of the machine; 20 per cent when machine is in 
permanent position; and the remaining 10 per cent plus or 
minus any adjustment required by the Price Adjustment 
Provision, when elevator is in complete running order. We 
reserve the right to discontinue our work at any time until 
payments shall have been made as agreed, and we have as¬ 
surance satisfactory to us that the subsequent payments 
will be made as they fall due. 

The hoistway shall be ready and the proper current avail¬ 
able by.after which we are to have 

its uninterrupted use. The apparatus shall be in complete 
running order by. 

It is agreed that our workmen shall be given a safe place 
in which to work and we reserve the right to discontinue our 
work in the building whenever in our opinion this provision 
is being violated. 

Unless otherwise agreed, it is understood that the work 
will be performed during our regular working hours of our 
regular working days. If overtime work is mutually agreed 
upon and performed, an additional charge therefor, at our 
usual rates for such work, shall be added to the contract 
price. 
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You agree that in case you do not take delivery of the 
machines and material at the building when we notify you 
they are ready, you will immediately make the payments 
due upon shipment as provided above, and designate some 
local point where you will take delivery. Upon your failure 
to designate within two weeks such point of delivery, we 
are authorized to warehouse machines and material within 
or without our factory at your risk and expense. 

Should we be delayed by reason of any default on your 
part, the entire contract price, less payments theretofore 
made, shall become due on the date named herein for com¬ 
pletion and shall bear interest at the full legal rate from 
such date. 

We shall not be liable for any loss, damage, or delay 
caused by acts of the government, strikes, lockouts, fire, 
explosion, theft, floods, riot, civil commotion, war, malicious 
mischief, act of God, or by any cause beyond our reasonable 
control, and in any event we shall not be liable for conse¬ 
quential damages. Should damage occur to our material, 
tools, or work on the premises from any of said causes, you 
shall compensate us therefor. 

It is agreed that all the apparatus furnished hereunder 
can be removed without material injury to the freehold, 
and we retain title thereto until final payment in cash is 
made, with the right to retake possession of the same or 
any part thereof at your cost if default is made by you in 
any of the payments, irrespective of the manner of attach¬ 
ment to the realty, the acceptance of notes, extension of 
time payments, or the sale, mortgage, or lease of the prem¬ 
ises. 

We hereby guarantee the material and .workmanship of 
the apparatus furnished by us under this contract, and we 
will make good any defects not due to ordinary wear and 
tear or to improper use or care which may develop within 
one year from date of completion. 

If any drawings, illustrations or descriptive matter are 
furnished with this proposal, they are approximate and 
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submitted only to show the general style, arrangement and 
dimensions of the machinery offered. 

This proposal, when accepted by you below and approved 
by our authorized representative, shall constitute the con¬ 
tract between us, and all prior representations or agree¬ 
ments not incorporated herein are superseded. 

Otis Elevatob Company 

By Jas. D. Yochum 
For Manager 

Approved, for 

Otis Elevator Company 

Chakles M. Sullivan 

ESM Authorized Representative 

Accepted in Duplicate 

March 27, 1946. 

Ring Engineering Co. 

By Gustave Ring, 

Title President 

24 Price Adjustment Provision 

The price set forth in this contract is subject to adjust¬ 
ment for changes in the cost of labor and material to be 
determined as provided below. The resulting adjustment 
in price under this provision shall be made at the time 
final payment is due and shall not increase the price to 
more than the maximum price permitted by any applicable 
legally issued regulations of the Office of Price Administra¬ 
tion in effect at the time final payment is due. 

For the purpose of this adjustment, it is agreed that: 

1. Thirty percent of the contract price shall be increased 
or decreased by the percentage of increase or decrease 
shown by the index of “Wholesale Commodity Prices for 
Metals and Metal Products” published by the U. S. Depart¬ 
ment of Labor, Bureau of Statistics, for the first week fol- 
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lowing shipment of machine or machines, as compared with 
the index for the week ending June 30,1945. 

2. Twenty-five percent of the contract price shall be in¬ 
creased or decreased by the percentage of increase or de¬ 
crease in the average hourly straight time base rate of 
hourly paid employees in our domestic manufacturing 
plants in the calendar month during which shipment of ma¬ 
chine or machines takes place, as compared with the rate 
paid for the month of June, 1945. The average base rate 
per hour in each month shall be as certified by the firm of 
Independent Certified Public Accountants annually desig¬ 
nated by our stockholders to audit the accounts of the 
Company. 

3. Fifteen percent of the contract price shall be increased 
or decreased by the percentage of increase or decrease in 
the straight time hourly rate paid to elevator constructors 
in the locality ■where the equipment is to be installed on the 
date of starting the installation, compared with the rate 
paid on March 12,1946. In the event of rate changes during 
installation, there will be an additional increase or decrease 
in the contract price equal to the actual increase or decrease 
in labor cost and taxes and insurance based upon it for the 
remainder of the installation labor. 

4. The remaining thirty percent of the contract price 
shall be increased or decreased by a percentage equal to the 
average of the percentages of increase or decrease that 
becomes effective under the provisions of paragraphs num¬ 
bered 2 and 3 of this Price Adjustment Provision. 

The price set forth in this proposal is subject to approval 
by the Office of Price Administration of an application filed 
by us for an adjustment of our maximum prices. Our pres¬ 
ent maximum or ceiling price for the equipment covered 
by this proposal is $179,420.00 
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25 Filed Feb 21 1948 

Exhibit “B” 

OTIS ELEVATOR COMPANY 

No. 250107-11 

December 12, 1947 

Ring Engineering Company 
39th and Cathedral Avenue, N. W. 

Washington, D. C. 

Your Order No. 

Office Building, 18th &“M” Streets, N.W., 
Washington, D. C. 

Furnishing and installing five electric passen¬ 
ger elevators, as per contract— $197,630.00 

Change Order #1, as agreed— 3,120.00 

Changing first floor doors to nickel, silver, etc., 
as agreed— 3,216.00 

Hauling and handling material from storage to 
job, as agreed— 798.03 

Arranging Car #5 to serve one additional 
opening, as agreed— 796.00 

$205,560.03 

Adjustment of selling price as provided by con¬ 
tract, per detail attached— 34,785.97 

$240,346.00 

Less payments to date— 174,025.00 


! 


$ 66,321.00 
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26 Filed Feb 211948 

Exhibit “C” 

DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

NOTICE OF LIEN 

Filed and Recorded Dec. 23,1947, at 1:05 o’clock P. M. 
L. B. 27 Page 218 No. 22436 

Otis Elevator Company, Claimant 
502 North 19th St., Philadelphia, Pa. 
(Address) 


vs. 

Ring Engineering Company, Inc., Owner 
3000 39th Street, N. W., Washington, D. C. 

Notice is hereby given that claimant intends to hold a 
mechanics’ lien against the interest of Ring Engineering 
Company, Inc., (3000 39th Street, N. W., Washington, D. C.) 
in lots 1-61-60-59-58 in square 139, in the District of Colum¬ 
bia, also known as 1200 18th Street, N. W., Washington, 
D. C., and the buildings and improvements thereon erected 
(The Ring Building) situate in the City of Washington, in 
the District of Columbia, and the buildings thereon, for the 
sum of Fifty-three thousand seven hundred ninety-four 
($53,794.00), with interest from December 23, 1947, being 
the amount due to claimant for labor upon and materials 
(Installation of elevator equipment in office building) fur¬ 
nished for the construction of said building under and by 
virtue of a contract with Ring Engineering Company, Inc., 
accepted in duplicate March 27, 1946, and changes in con- 
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tract dated April 10, 1946; May 24, 1946; December 31, 
1946; and July 15, 1947. 

Otis Elevator Company 
By Charles M. Sullivan 
Manager Claimant 
Attest: 

Assistant Secretary 
B. B. Todhunteb 

Philip W. Amram 
Attorney. 

607 Ring Building 
Washington, D. C. 

(Address) 

• •••••••*• 
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Filed Apr 16 1948 

Answer 


Comes now defendant, Ring Engineering Company, a 
corporation, and for answer to the complaint filed herein, 
says as follows: 

First Defense 

The complaint fails to state a claim against defendant 
upon which any relief can be granted. 

Second Defense 

Defendant admits the allegations contained ini Para¬ 
graphs 1 and 2; alleges that the allegations contained in 
Paragraph 3 are conclusions of law which it is not called 
upon to admit or deny; admits the allegations contained in 
Paragraph 4, that on or about April 10, 1946, plaintiff and 
defendant entered into a written agreement whereby plain¬ 
tiff agreed to furnish the material and erect for defendant 
certain elevators in a proposed twelve story new office build¬ 
ing to be erected upon certain lands of defendant; that sub¬ 
sequent thereto, defendant, by certain written change or¬ 
ders, ordered additional items from plaintiff, for additional 
amounts as therein stated; and that it signed the agreement 
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and change orders attached to the complaint as Exhibit 
“A”; admits the allegations contained in Para- 
28 graphs 5 and 6; admits the allegations contained in 
Paragraph 7 that, from time to time, during the 
progress of the work, plaintiff tendered progress bills to 
defendant and defendant made certain payments on ac¬ 
count; that on or about December 12, 1947, plaintiff pre¬ 
pared an alleged bill in the gross amount of $240,346.00, 
showing total payments by defendant thereon of $174,025.00, 
and leaving an alleged balance of $66,321; that a copy of 
such alleged bill is attached to the complaint as Exhibit 
“B”; and that said alleged bill excludes a minor item of 
$145.20, for an extra under an additional order dated No¬ 
vember 26,1947, which has been separately billed and paid, 
and is not here in dispute; admits the allegations contained 
in Paragraph 8, that defendant, upon receipt of said alleged 
bill, paid to plaintiff, the sum of $12,527; and that defendant 
has failed and refused to pay the alleged balance claimed 
by plaintiff amounting to $53,794; admits the allegations 
contained in Paragraph 9 and 10; and denies each and every 
of the remaining allegations contained in the complaint. 

Third Defense 

Defendant further alleges that as more fully appears 
from Exhibit “A” attached to the complaint, defendant, 
on or about March 27, 1946, executed a written agreement, 
whereby plaintiff agreed to furnish and to erect certain 
elevators; that at the time said written agreement was 
signed by defendant there was in full force and effect the 
Emergency Price Control Act of 1942, as amended, 50 U. S. 
C. A. 902, which created the Office of Price Administration 
for the administration of said Act and also provided that 
the Price Administrator could establish a maximum price 
for the various commodities; that prior to the execution of 
said agreement, plaintiff represented to defendant that the 
Price Administrator had established a maximum price for 
the said elevators of $179,420; that plaintiff further 
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29 represented to defendant that it had filed an applica¬ 
tion under Paragraph (e) of Section 2 of Supple¬ 
mentary Order No. 142 for adjustment of its maximum 
prices and that by authority of Paragraph (f) of Section 2 
of the above order, the contracting parties were permitted 
to enter into an agreement whereby the elevators could be 
delivered during the pendency of the said application at a 
specific price in excess of the established maximum price, 
provided, further, however, that no payment in excess of 
the established maximum price could be received until final 
disposition was made of the said pending application; that 
plaintiff further represented to defendant that the specific 
price in excess of the established maximum price of $179,420 
was the “sum of $197,630”; and that this specific price as 
set forth in the said agreement was subject to adjustment 
for changes in cost of labor and material as provided for 
in the “Price Adjustment Provision,” the enforcement, 
however, was to be determined by the disposition of the said 
pending application; that the disposition of the said pend¬ 
ing application could only be accomplished in compliance 
with Paragraph (f) of Section 2 of Supplementary Order 
No. 142, which provided either of two expressed ways of 
disposition; namely, disposition by an order issued under 
the above Section 2, or by an order of general applicability; 
that in the former manner of disposition the price received 
could not exceed the maximum price determined by the 
Office of Price Administration; that in the latter disposition, 
payments in excess of the established maximum price could 
only be received if expressly authorized by order of the 
Price Administrator. Defendant further alleges that the 
said application, represented as having been filed by the 
plaintiff on January 31,1946, was not disposed of in either 
of the above expressed manners, nor did the Price Admin¬ 
istrator by any other manner or means approve such 

30 application in whole or in part, nor has he made a 
retroactive adjustment of the legally existing maxi¬ 
mum price in effect at the time of the execution of said 




20 


agreement; that defendant has fully paid to plaintiff the 
sum of $179,420, being represented to it as the existing max¬ 
imum price in effect at the time of the execution of said 
agreement, and thereby has satisfied all of its obligations 
under said agreement which the parties were legally able 
to perform. 

Fourth Defense 

Defendant further alleges that on or about December 22, 
1947, plaintiff submitted to it an alleged final bill dated 
December 12, 1947, in the gross amount of $240,346, which 

is included in Exhibit “A” attached to the complaint; that 
as more fully appears by reference to said alleged final bill, 
plaintiff’s alleged price for furnishing and installing the 
elevators in question is the sum of $197,630; that such price 
is further increased by the sum of $34,785.97, allegedly 
under the aforesaid “Price Adjustment Provision”; and 
that in addition thereto the plaintiff claims the sum of an 
alleged item of $798.03 for hauling and handling materials 
from storage to the job; and that although the bill reflects 
payments to the plaintiff of $174,025, it purports to show 
that at that time there was still a balance due of $66,321; 
defendant further alleges that immediately upon receipt 
of said alleged bill, defendant, under date of December 23, 
1947, paid to plaintiff the sum of $12,527, covering three 
items resulting from additions to the original agreement 
between the parties in the sums of $3,120, $3,216 and $796 
respectively, and also the sum of $5,395, being the difference 
between the aggregated payments to that date of $174,025 
and the legally existing maximum price or base price as 
represented by plaintiff in the aforesaid agreement, namely, 
$179,420; that after credit of this payment of $12,527 
31 plaintiff alleges that there is a balance due of $53,794 
comprising: (1) the difference between an alleged 
base price of $197,630 and the legally existing maximum 
price as represented to be $179,420; (2) the sum of $34,- 
785.97 under the aforesaid “Price Adjustment Provision”, 
and (3) alleged item of $798.03 for hauling and handling of 
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, materials from storage to job; and defendant further al¬ 
leges that under and by virtue of the aforesaid agreement 
of the parties, neither the principal sum of such alleged bal¬ 
ance of $53,794 nor any part thereof is due and payable 
by the defendant to plaintiff. 

Fifth Defense 

Defendant further alleges that at the time the aforesaid 
t written agreement was entered into, there was in full force 
and effect the Emergency Price Control Act of 1942 as 
amended, 50 TJ. S. C. A., Section 902; that it was represented 
to defendant that the Price Administrator under and by vir¬ 
tue of the authority in him vested by said Act had estab¬ 
lished a maximum price of $179,420 for the equipment and 
i services covered by said agreement; and that said agree¬ 
ment insofar as it purports to provide for a future increased 
price over and above the existing maximum price, in the 
i absence of express approval thereof by the said Price Ad- 
: ministrator, is in derogation of both the letter and spirit 
of said Act, and, therefore, is null and void and unenforce¬ 
able. 

Sixth Defense 

Defendant further alleges that in the negotiation of the 
aforesaid agreement, defendant attempted to reach or agree 
upon a fixed price with plaintiff for the equipment and 
services covered thereby; that plaintiff, acting by and 
through its duly authorized agents, represented to defen- 
ant that plaintiff was unable to do so by virtue of the con¬ 
trol of the Office of Price Administration over the 
32 subject matter of the agreement, and the pendency of 
an application theretofore filed by plaintiff for an 
adjustment of the existing maximum price of $179,420; that 
in any event defendant was, and would continue to be fully 
protected by the Office of Price Administration in respect 
to the price to be paid by defendant under said agreement; 
and that, unless and until expressly approved by the Office 
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of Price Administration, the only price which plaintiff could 
and would receive for its full performance under said agree¬ 
ment was the then existing maximum price of $179,420. 
Defendant further alleges that the aforesaid representa¬ 
tions so made by plaintiff were material representations 
and were made for the purpose of inducing defendant to 
enter into said agreement; that in complete reliance thereon 
defendant executed the aforesaid agreement on or about 
March 27,1946; that the Office of Price Administration has 
never expressly approved any increase in the said then ex¬ 
isting maximum price represented by plaintiff to be $179,420 
which has been fully paid to plaintiff, as aforesaid; and that 
plaintiff is estopped from asserting a claim for any amount 
in excess of the then existing maximum price. 

Gardiner Earnest & Gardiner 
' By James M. Earnest 

1118 Woodward Bldg. 

• Washington, D. C. 

Attorneys for Defendant. 


33 Filed Jun 14, 1948 

Motion for Summary Judgment by Plaintiff 

Plaintiff moves the Court as follows: 

11 That it enter, pursuant to Buie 56 of the Federal Rules 
of Civil Procedure, as amended, a summary judgment in 
Plaintiff’s favor for the relief demanded in the Complaint, 
on the ground that there is no genuine issue as to any ma¬ 
terial fact, and that the alleged affirmative defenses set 
forth by Defendant in his answer are insufficient as a matter 
of law, and that Plaintiff is entitled to a judgment as a mat¬ 
ter of law; or in the alternative , 

2. If summary judgment is not rendered in Plaintiff’s 
favor upon the whole case or for all the relief asked and a 
trial is necessary, that the Court, at the hearing on the mo¬ 
tion, by examining the pleadings and evidence before it and 
by interrogating counsel, ascertain what material facts exist 
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without substantial controversy and what material facts 
are actually and in good faith controverted, and thereupon 
make an order specifying the facts that appear without sub¬ 
stantial controversy and directing such further proceedings 
in the action as are just. 

34 This motion is based upon: 

(a) The pleadings on file in this action. 

(b) The affidavits of Charles M. Sullivan and Philip 
W. Amran, attached hereto as Exhibits A and B. 

Philip W. Am ram, 

607 Ring Building, 
Washington 6, D. C. 

Attorney for Plaintiff 

35 Filed Jun 14, 1948 

Affidavit 

County of Philadelphia, 

State of Pennsylvania, ss 

Chari.es M. Sullivan, being duly sworn, deposes and 
says: 

I am the manager of the Otis Elevator Company, plaintiff 
in this action, and make this affidavit in conjunction with 
plaintiff’s Motion for Summary Judgment. I have personal 
knowledge of and am competent to testify as to the facts 
hereinafter set forth. 

In January of 1946, the plaintiff and defendant com¬ 
menced negotiations with respect to the installation of five 
elevators and incidental equipment in the Ring Building 
which was in the process of construction by defendant. In 
January of 1946 the O.P.A. ceiling on the particular type of 
elevator equipment specified (including installation) was 
$179,420.00. On January 31,1946, pursuant to O.P.A. Sup- 
plemenatry Order No. 142, Section 2(f), promulgated De¬ 
cember 11, 1945 1 , plaintiff filed a comprehensive Applica- 


i A copy of this Order is attached as Appendix A. 


24 


tion 2 for the allowance of a general increase of its 
36 ' maximum prices. Approval of this application by 

the Office of Price Administration would have in¬ 
creased the installed price of the particular equipment from 
$179,420.00 to $197,630.00. This application was acknowl¬ 
edged 3 by the Office of Price Administration on February 
4,1946. ‘ 

Accordingly, when the parties reduced the negotiations 
to a written agreement 4 there was included (p. 15), in ac¬ 
cordance with the requirements of Sec. 23 M.P.R. 136 5 , and 
Sec. 4 of Supplemental Order No. 119° of the Office of Price 
Administration, a recital of a base price of $197,630.00, with 
the following caveat: 

“The price set forth in this proposal is subject to ap¬ 
proval by the Office of Price Administration of an applica¬ 
tion filed by us for an adjustment of our maximum prices. 
Our present maximum, or ceiling price for the equipment 
covered by this proposal is $179,420.00.” 

Besides the price of $197,630.00, the agreement (p. 16) 
contained adjustment price provisions (escalator clauses) 
which, in relevant part, were as follows: 

“The price set forth in this contract is subject to adjust¬ 
ment for changes in the cost of labor and materials... The 
resulting adjustment in price under these provisions . . . 
shall not increase the price to more than the maximum price 
permitted by any applicable legally issued regulations of 
the Office of Price Administration in effect at the time final 
payment is due.” 

The proposal was signed by the defendant on March 27, 
1946 and was forwarded to plaintiff for the acceptance nec¬ 
essary to make it a binding contract. The agreement pro¬ 
vides : 

“This contract, when accepted by you below and ap- 

2 A copy of this Application is attached as Appendix B. 

3 A copy of this Acknowledgment is attached as Appendix C. 

4 This agreement is Exhibit A to the plaintiff’s Complaint. 

3 A copy of this Order is attached as Appendix D. 

« A copy of this Order is attached as Appendix E. 
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proved by our authorized representative, shall constitute 
the contract between us, and all prior representations or 
agreements not incorporated herein are superseded / 9 
37 On April 8,1946, two days prior to the acceptance 
of the proposal by the plaintiff, the Office of Price 
Administration, by Amendment No. 13 to Supplemental Or¬ 
der No. 129 7 , removed all price controls on elevator equip- 
i ment. The de-control order was published in the Federal 
Register on April 10, 1946, the same date on which I ac¬ 
cepted the proposal on behalf of the plaintiff. Accordingly, 
on the date when the proposal became a binding contract, 
there were no longer any price regulations governing the 
! equipment purchased by the defendant thereunder. 

In addition to the original contract, there were several 
amendments thereto (copies of all these amendments are 
included in Exhibit A to the plaintiff’s Complaint). Con¬ 
temporaneous with the approval of the original proposal 
; on April 10th, a ‘ 4 Change of Contract” was executed by 
the plaintiff and approved by the defendant on April 11, 
1946, relating only to the method of payment for the work 
to be done. This “Change of Contract” provided: 

“All work proposed hereunder shall be done pursuant to 
the terms and considerations of the existing contract be¬ 
tween us and, except as modified herein, that contract re¬ 
mains in full force and effect.” 

“Change Order Number 1” was executed on May 24, 
1946, for additional equipment,—“subject to all condi¬ 
tions and terms of the contract.” 

Other “Changes in Contract” were executed on Decem¬ 
ber 31, 1946 and July 16, 1947, on the same form as the 
“Change in Contract” of April 10,1946. 

The July 16, 1947 “Change in Contract” contained this 
clause: 

“The price as quoted above shall not be subject to the Price 
Adjustment Provision of the original contract herein re¬ 
ferred to.” 


i A copy of this Order is attached as Appendix F. 
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38 From time to time during the installation of the 
elevators and equipment, plaintiff sent bills to defen¬ 
dant on which payments were made. The first of these 
bills 8 was in a gross amount of $62,250.00, and a net amount 
due of $56,025.00, after deducting the 10% “hold-back” by 
the defendant, as provided in the agreement. Upon receipt 
of this bill the defendant forwarded a check in the amount 
of $56,025. in full payment of the bill, and accompanied it by 
a letter dated January 6,1947* requesting that the schedule 
of payments as set forth in the contract be altered. This 
letter shows anticipated payments of $175,000 “after a 10% 
hold-back” or a grand total of $194,400.00. This sum, on 
its face, is far in excess of the old O. P. A. price of $179,- 
420.00. The next interim bill was sent April 25, 1947 and 
disclosed approximate total contract figures and immedi¬ 
ately thereafter the defendant took issue as to the price. 

On September 24, 1947, acceptance of the final installa¬ 
tion was executed by the defendant, following which a final 
bill 10 was rendered by plaintiff, which consisted of the base 
price of $197,630 plus escalation in the amount of $34,785.97 
on all items except the items covered by the July 16, 1947 
“Change in Contract” (escalation having been specifically 
precluded as to these items by the terms of the “Change 
in Contract”), pursuant to the adjustment price provisions 
of the original contract, and a hauling and handling charge 
of $798.03. This same bill included charges for a small ad¬ 
ditional item which has been paid and is not in ques¬ 
tion. 

39 Plaintiff’s performance under the contract is con¬ 
ceded and the only dispute between the parties re¬ 
volves around the price due the plaintiff under the contract 
provisions, as contained in pages 15 and, 16 of the contract 
and the hauling and handling charge of $798.03. With 

8 A copy of this Bill is attached as Appendix 6. 

9 A copy of this Letter is attached as Appendix H. 

10 A copy of this Bill is Exhibit B to the plaintiff’a Complaint. 
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respect to the price, the defendant insists that it is only 
liable in an amount of $179,420, which sum it has paid. 
Plaintiff’s position is that, under the terms of the agree¬ 
ment defendant is liable for $197,630.00, the “base price”, 
plus the amount of $34,785.97, due under the Adjustment 
Provisions of the Contract. If Plaintiff’s construction of 
the contract price is correct, there is due to Plaintiff the 
sum of $52,995.97, plus the hauling and handling charge of 
$798.03. 

The disputed hauling and handling charge amounts to 
$798.03. Defendant states that it is not liable for this 
charge. This question depends solely upon the construction 
of the contract. At the defendant’s request and because the 
defendant was not prepared to receive it, plaintiff, during 
May 1947, shipped certain equipment under the contract to 
defendant’s apartment building at 2500 Que Street, N. W., 
instead of to the building site. This equipment was kept in 
storage for some time and, eventually, when defendant was 
ready to have said equipment installed, the defendant, in¬ 
stead of delivering the equipment itself to the site, directed 
the plaintiff to deliver it. For this second delivery plaintiff 
billed defendant for $798.03. The only provision in the con¬ 
tract relating to hauling and handling reads as follows: 

“You agree that in case you do not take delivery of the 
machines and material at the building when we notify you 
they are ready, you will immediately make the payments 
due upon shipment, as provided above, and designate some 
local point where you will take delivery. Upon your failure 
to designate within two weeks such point of delivery, we 
are authorized to warehouse machines and material within 
or without our factory at your risk and expense.” 

40 The defendant refused to pay either the $52,995.97 
or the $798.03. Accordingly, a mechanic’s lien in the 
amount of $53,794.00 was duly filed against the defendant’s 
interest in the Bing Building with the District Court of the 
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United States for the District of Columbia. The present 
action was instituted to foreclose that lien. 


Charlex M. Sullivan 

Subscribed and sworn to before me this 8th day of June, 


1948. 


Margaret M. Heffernan 
Notary Public 

My Commission Expires March 10,1949. 


41 Filed Jun 14 1948 

Appendix A 

Supplementary Order No. 142, Section 2(f) provides: 

* 1 Prices for deliveries made pending disposition of the 
application. A seller who has filed an application under 
paragraph (e) for adjustment of maximum prices under 
paragraph (b) may contract or agree that deliveries made 
during the pendency of the application shall be at a specific 
price which is higher than the existing maximum price 
which the seller wants to have adjusted. However, no pay¬ 
ment in excess of that existing maximum price may be re¬ 
ceived until final disposition is made of the application. 
Where the application is disposed of by an order issued un¬ 
der this section, the price received for deliveries made sub¬ 
sequent to the filing of the application may not exceed the 
maximum price as determined by the OP A. Where the ap¬ 
plication is disposed of by an order of general applicability, 
payment in excess of the maximum price in effect at the time 
of delivery may be made for deliveries made pending dispo¬ 
sition of the application, only as expressly authorized by 
order of the Price Administration. The provisions of this 
paragraph are not applicable to sellers applying under 
paragraph (c). 

“A seller who wishes to enter into such an arrangement 
must specifically state to the buyer the following: 
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44 (1) The maximum price for the product; 

“(2) The fact that the appropriate application for an 
adjustment of that maximum price has been filed with the 
OPA; and 

“ (3) The fact that the specific price quoted by him is 
subject to the approval of the OP A.” 
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X«+w4»» rj . •jCIL: SCI«£. • % •'■'• 

-/ i< y>a d> nat ro^-iidtr " ;/e*r ccced a&rrsl 3c«.tsjcr 3’"'' 1741, .“u an<- o' iiorsal 

~-*prc-ver production, suiix.. similar .auta o»* a svpurab* 3*u~t for ti.v fiscal /rur 
* endc.-J nearest December 31, 171*0. 

B/ This period should coA.r at lc-ct throw aonths. 

SCHLUiU II - EUSIC HiTOrJUTICu 

Pill in the followinc inforaatior. for eitrxr the entire co^pa ay or for a division 
(or plant} of the cocpany for which separate accounting re cores ore sustained, (de¬ 
pending oh whether you have filed on the basis of (l)or(2) ur.eer General Instruction 
above). Seed carefully instruction "F"-below before fining !•> forts. 



not consider the year ended nearest 12-31-41 as one of norael pre-war 
pMWvtMir^iteM- ei^lar-dete -on-* separate sheet for tbryur 'coded 'OMWis l' 
12-31-40. 

B/ Ods period should be at least three souths in lei^th. 

C/ If the content of "direct labor" for the recent period differed In any Important 
respects from, its content for the fiscal year andod nearest 12-31-41 because of 
a drags In accounting procedure, explain fully an a separate sheet. (This need 
not be done if yon are using the " Projected Beale" as described below.) 

D/ "If yon are applying on the " CurrenT~ «»yi g below you a^r oalt 

breakdown of "total other facto xy expense" and fill in line b(vi) only - omitting 
lines h(lii), (iv), and (v). 

%/ If the content of "General, Administrative It. Seeing" expense for the recent 
period differed in any laportaat respects from Its contents for the fiscal year 
ended nearest 12-31-41 because of a change in accounting procedure, explain fully 
. on a separate sheet. (This need not be done if you are using the "Projected 
Basis" as described below.) 

1 / If you have granted any "unapproved" wage Increases since august 18 , 1945, as 
def i ned In Executive Orders 9599 and 9651 (and In directives issuad thereunder 
by the Stabilisation Director.), you oust indicate .the amount by vfelch "direct 
labor* should be reduced so as to reflect its cost without these unapproved in¬ 
creases. This dose not apply to recognised increases Including! (1) approved by 
the appropriate wage end salary stabilisation agency under Exec. Orders 9599 and 
9651; (2) inc r e as e s lawfully aede or approved- by the appropriate wage stabilisa¬ 
tion agency before 8-18-45; and (3) increases rads after 8-16-45* under VLB Gen. 
Order 30, relating to increases up to 55# per hr. If you hove granted only recog¬ 
nised increases, a statement to this affect should be soda in your application. 


—PMMBipBpMB—PMH 

■ ■ •««■ - e 1 -#' 



ting experience, use is eade of such data in determining any allowable price increas¬ 
es. this Is referred to as the "Current Basie" . If no such data is available, use is 
aede of p re e ar data projected to reflect certain basic changes which have occurred 
since that ties (referred to as "Projected Basis*). 16 assist OPA in determining which 
basis to use in your case, cheek the answers to-the following questions! 


BEST COPY AVAILABLE 


from the original bound volume 






















































































CD SB 


OS 


*3* . TES. «> 

Do ;?i hw.* vrailxUe C&r tix company or accounting division {rhlchever is I } r*» 
‘applicable) a rjcor.t p. it sad loss .stateacnt of at 1«. . threo aonths 

duration rhich reflect* norabl operating experience for the products for 
vfcich relief is requested? 

2. bere "Set Sales* in this stutenw.t at an annual rate in excess of 75a of 
"S».t Sales" for the fiscal y<ar ended n«xrecr 12-31-U.' ($*.c Sch. XI) 

3. '..'err "ii»:t Calcs" in this statement at an annual rets in excess of .75* of 

■Bet Calcs" for the three imcedlatcly preceding months? (3h<x~ here net 
sales far this previous/ir.tfcj period t 1.575.106 ). 

it. bare sales of tec major products for which relief is requested for the 
•recent" ^riod (Colucn 3 Schod. I) in approximately the s-io proportions 
as you expect for the coning year? (Bote: If nnswer is "Tcs" *«nd expec¬ 
ted sales for this period aro in different proportions from sales.for 
lftl, explain fully an separate sheet rhy these proportions are expected 
to continue.) 

‘.(.ri sales nudo to different classes of purchasers of the products for 
\t.i:h nlirf is requested in the "rwcor.t jicriod" in approximately the sane 
prapertions ar you expect for the cosine year? (Sole: If answer is "i’es" 
and the expect.d proportion of sales to different classes of purcti=s«.rs for 
this pi rise varied considerably fro* the proportions of l?al, explain fully 
on :. separate sheet -sy these chanced proportions are expected to continue. ) 

6. Do your costs of production in the "recent accounting period" accurately I | |Boj 
reflect methods of production which you plan to use in the next ivar? *ns- 
r«.r "Bo" for instance if the act. of subcontracted work ras higher than is 
anticipates fer next year, or if inefficient methods necessitated by tar 
conditions uere still being reflected in costa of production for recent period. 

g xsng.t w k oma .Jan aita sdm>£& ? !i, 

tv, v. ip .zoo Have istsuram tes" to all yoEsrions too heed :xt psoceid 3etobd 


5. 


□E 


5HI0 POINT. HI CASE OF D0UP7 I? m 3 E BFSI TO FILL JH SCIffDULES III. IV. AXD V 

sre 


»X-«Ae XIV UUVU A. 4 A Asm 0b 4 V A 1 * y A»t A* 

sanuiE xn -a i aas ii ‘ Rica a r niaxcr keelA ok 


The purpose of this Scbadt^a la to determine a weighted average percentage increase 
free October 1, l?ul to Boveater f?,l?It5 in the prices paid for direct saterial and 
parts as purchased by you for sanufacture into the procucts pro iuc*d hr/ the c^rpacy 
(or division of the cocpany) whose operations are described in bePvaule II. In oe- 
tj rrrin ’.nc the "Value of eat*rials Used" in Col. (1) of the Schedule proceed as .‘blbv^. 

1. If a aide variety of. products arc- prouuc^d, use the first available of the 
following which can to Set.mined accurately: 

(a) The value of the nat.rials actually used during the pre-war n-riou of Sch.II. 

(b) The value of the mate rials purchased during the pre-war period. 

(c) An estimate of the aaterials used during the pre-war period. 

2. If a comparatively snail number of sitrilar products are produced: 

(a) Select a representative product which uses the principal materials in anoints 
bearing a reasonable relation to the totals for the entire company (or divi¬ 
sion) anl determine the "Value of &turlals Used" froa a bill of note rials 
for this product. 

(b) If no one product fills the r.-quirusents of 2(a) you say select ar.d add to¬ 
gether the bills of aaterials of several products. 

BOTE: If (2) is used, give nase of product on rhlch aaterials increase was based 

and indicata tts» volgxs of sales of that product in the period useo in 3ch.II. 

' cease L 


SSE Purclmse Price Percimt In or. 
Per Unit Col.3-Col.2 


£ 


• Value of 

Description of Materials, -Materials Oct. 1 i Kov.*7, 
Parts, u Sucasuaablies ; Used 3/ -±911 C/ ; I>u5 D/ 

Used Directly A/ ! (1) ! (2) (3) ~ 


Dividcc. 
cy Col. 2 


Jk I 


T 


T 


Sane of 
Principal 
Supplier 

V 

_ 121 _ 


rf 



nraiw 
“Ktsr— 


HL 


Sg ATTACHED aMlWtK n|r 


-I 

t 

n 

i 


x xxxxnx 


_L 


xxxxxxx 


A/ "Description of -Ihterial" aay refer either to individual items or to groups of 
” lteas where a aide variety of such item are purchased (such as castings, forgings, 
or various types of steel or lumber). In the case of individual items the "De¬ 
scription of Materials" snould be specific and collate fer each item setting 
forth the nua of the aatarlal, fora, size, etc. for res aaterials, and the neat 
and supplier's deelpiitlim for ooqpoaant parts and subassemblies, there a aids 
variety of lteas Is referred to, give the clas s of products under the "Description? 
and shoe average prleee in columns (2) and (3) if such averages have significance. 
Otherwise sake entries only la Colums (1) end (It). Kbarevcr practical, the 
first aethod should bo 
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8/bv*. Introductory st»t»" nt above. 

C/ Gnaw October 19il price paid per -unit of the material or port. This should be the 
” price you actually paid your principal supplier in October 19ul in a no real or reg- 
ular purcn&se. If you die not mtice a purchase in October, #ve the price quoted 
to you V your principal suoplier in October l^Ul (on your usual size purchase). 

D/ Report prices as of November 27,19c5 whenever such prices are known. If the 
current price is in excess of the Noveeber 27,1911.' price you may report such an 
increase but recognition of :«uch increases are subject to Executive Orders 9599, 
9651, suck directives as arc issued thereunder, and the applicable standards of 
OPA. ttiere November i7,19l*5 prices arc unknown, report current prices (not to ex¬ 
ceed local — prices) of your principal supplier for purchases in the sane 
quantities as used in determining the price in Col. 2 of those aatorials and parts 
vhich are currently on the market a.-xl OPA will sake the necessary adjustment. For 
any materials and purchased parts which have not been obtained recently report 
your prospective supplier's lowest quotation and indicate tilth an ssterisk(») all 
such prices "rhick have not received OPA approval. 
y Baa* of recent supplier should be given if aatorials have b-.cn obtained recently; 
otherwise pive name of 19**1 supplier. Place a check nark (v) opposite the nane 
of the recent supplier if different froa the base period supplier. 

F/ "All Other" if possible, should not account for no re than 25.S of the total. Give 
. an estlaatc of the percentage increase in the col. provided for this purpose. 

SCHEDULE IIIA - CHAMOIS IX PRICES OF INDIRECT BATBUALS ABD SOPPLIES 

Give estimate of average increase in legal prices of indirect aaterlals and supplies 
8.52 U - If estimated increase is more than 12£, fill out schedble si artier to 
Schedule Ill for indirect aaterlals and supplies. 

CrntODOCTION TO SCHSDOIES 17 AH) 7 - CHARGES m BASIC ~iaGZ RATES 
Either Schedule IT of Schedule V nay be used to obtain data necessary to aeasure 
certain increases in your basic wage rates of factory employees from Oct'." 1, 191*1 to 
Noveaber 27,194*5- This refers to increases in single rates, or in ranges of rates 
(Manured froa the Midpoint of the old range to the aidpolnt of the new) for one or 
■ore job classifications, as distinguished from increases affecting single employees. 
If Schedule II is filled out far a division (or plant) of the company, "factory em¬ 
ployees" refers to all workers included In "direct labor" (line lb 11). If Schedule 
II is filled out for the entire company "factory alloys as" Includes "indirect labor" 
as roll as "direct l abor". Ordinarily this should include, in addition v» productive 
workers, the maintenance, supervisory end other Indirect workers. Sales and admin¬ 
istrative employees should not be included. The OPA will recognize any Increases in 
wages or salaries approved *y the appropriate stabilization agency before Wov. 

191*5- You nay report aqy increases since that tins but the recognition of such in¬ 
creases in the computation of adjusted costs shall be subject to the provisions of 
Executive Orders 9599, 9651, such directives os are Issued thereunder by the Stabili¬ 
sation Director, ana the applicable standards of OPA. 

The following lists of recognized increases show t y pe s of increases which any be in¬ 
cluded and those which may not be included. 

Types of Increases Shlch May bo Included . 

A. A plant-wide or any other general increaso affecting a considerable portion of 
the positions in the plant which provides (a) a uniform change in cents per hour 
or per plbcu, (b) a uniform percentage change far all Jobs covered by the action, 
or (c) A systematic list of differential increases among Jobe. 

2. Increases in cents per hour, or percent, to one or more Job classification rates, 
rate ranges, piece rates or incentive wage rates. 

3» Changes in the structure of Incentive plans which affect the amount that can be 
corned for the same quantity and quality of work as represented by the aversge 
worker affected as of the data the changes wero made. 

It. An action in which the Her Labor Board awards ham provided for internal readjMt- 
meut of wage rates ‘amounting to a specified average increase. 

5- Increases to equllze Job rates for wom an , or for other groups of persons with 
rates for work of equal quantity dr quality already paid generally, but in no' 
case shall the weight given such a change exceed the propor t ion of the plant's 
e^tloyees in those groups previously paid fct lower rates on the payroll period 
covering most of October 1-15, 191*1. 
types of Increases Which mil Hot bo Incl u ded . 

1. Zn-gradu promotions or any change in wage for the individual as- distinguished 
from a change in the rate for the Job. — 

2. Changes in vacation policies, non-production bonuses, or pay far overtime. 

3. Increases granted automatically for length of service at stated intervals or 
after given periods. 

U. Increase** in earnings because of greater worker productivity under an inoantiva 
plan. 

5> Changes la piece rates r e su l ting from drastic changes in products, unless there 
has been a specific Twy.i.T". agreement to increase earnings during o* process 
of revision. 

6. Higher shift differentials except for plants which have multiple shifts'in the 
‘■Ajor part of the plant's operations in 191*1. 
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*- tj- -da '.'hich --'or 3^ U-iwJ Yju iy dctuMiac y-ur inert.. - in basic wags. rsto by 
*-iV- r -a- jf to: -aO: xto« (l) by 'In analysis .f individual vage actions (Schedule 
W), . r (2) by * cocperison jf occupational ragv. rates ad of Oetabur 1, 19U1 and the 
pr^tc.it tiaw (Schvdulv Y). 

jersaai; iv - ck-sgzs ik ausic sua r*tsS T.a? ticz ictIQhs ) 

=*.t;i,d should bo u»vd 5fcere-vwr posaidel if y-« ^ j-V 

9 /.ti. - as on Oetabur 1* 192*1, you should bu ablu to 2111 in « fcJ.sc c v^utOy. If 
n. uuch J.’b clasoificati jus ruix in uffuct -on Octsber 1, 191*1, fill out the sched¬ 
ule f r the period frOL. October 2, 19i*2, to Hsv«j<bcr 27,191*5, and data obtained 
fTo.\ 3 will b. U3ed to qeosure the ciunge froa October 1, 191*1 to October 2, 191*2. 
B sh uld be filled in cxpletuly in either case. 


L. : Individual actions 


^Verac*! 
Straight* 

Tiae Hourly 
Earnings j Percent) 
Before I in 
Adjustment Col.J 
(Onit if x 
Col.3 is Laount 
Corpletud * in 
in Cents) .Col J* 
(U)C/ j(5)D/ 


Department, Occupa¬ 
tion >r Job Classi- 
flcatlons Affected 


iil 


Date 
of 
-dJuat-‘ 
aent 
( 2 ) 


adjust- I 

Jent • 

(Csits 

Per 

a- ur w 

Percent) 

05/ 


J22f 


Percent Jinount 
of Total! in 
Corkers ICol.3 
iii I or 
Division Cul.5 

ReCeiV- I X PeT-j 
ing cent 14 
Increase Col.6 

WV (?) 


ILB 

au¬ 

thor- 

1 


TT 


■ r 


i 

- 




TT5E5T 




|B.' Cocyutatior. of Average Straight Has 


Oct. 1, 191*2 j !:ovoB*bcr/19US 


• Hourly Hat e jOct. 1, 1911 

l-PayrolT pnrioa tuse the last period | 


• | prior to the three Cates sheen in 
1 i.** 


. ve rtical y- ylua n r) 

J 2j?otSr Vavrrf vcfxad for factory” 




i I cgpl oTvies du-ino pariod 
f"D | Iota•I*3S~un;3 at straight tins 
1 ratesS/ 


hrs. 


I iijATtf'i. .* vtre IgLt H5 hourly 
i . ear, try;.- fln« 3-llae 2) 


1 

_L 


Proa 


hrs. 


Trom 

To 


hrs. 




DS^U;C TIC»U3' (Ff-a SCHSVLE t? OK prev ious sheet ) 

y an «tj ::I c TO W ~m£m7<S: 15£* separate occasion of a wage increase among the 
feeV'ry cr-d ■ >>«•.* the r rjfan", ration unit of the business reported in Schedule 
II. Toe choie-u night ?&-?!•/• c-ily one Job. or sight include several Job classi¬ 
fications. or pv«n the -wnolc of a department or plant. 

y If ui uct." in thin Cdw Cvvots more than one Job cl ossification, rate or rate 
range receiving rin-^alfeja Increases, the axount reported should represent the 
weighted avoraga of all the increase. The weighted average aay be determined by 
Bailtiplying the oaount of each separate increase by the nuahar of esploysos 
j-. edving the incTunse. 

2/ Pill in this Column only in cose the increase in Column (3) is stated in' percent. 
Select a payroll puiipd inodlately preceding the date of the adjustment and 
determine the average hourly earnings during that period for the group of employ¬ 
ees receiving the increase. 

2/ This operation is for the purpose of converting any increases expressed in per- 
c« ntuge in Coluan 2 into cents per hour. 

~y Compute the p. rcoatAge of workers offoctod by dividing the number of oaployvos to 
which, tl.e rate change applies by the total number of factory uaployeea on the 
p»yrell at the time the change was effected. 

P/ tar v&eh adjustaoxt ainou October 2,' 191*2, the VLB Office approving auoh adjust¬ 
ment and the order naader and date mast be listed for each adjustment roqutring 
ap-ciflo VLB approval. Pbr other adjustments, such as those made under VU 
Ge n e r al Orders, in dic at e the typo of authorisation. 

0/ Total enmlngw of esployscs at. strolght-timu rates means earnings (1) before 
deductions tor social security, withholding taxes, Insurance, hospitalisation 
dues, .tc„ (2) in cl u s i ve of regularly recurring bonus payments, such as pro¬ 
duction bonuses, and (3) inclusive of extra psyaenftm far overtime, and bonus 
poyowxts that are not a part of n<ular .minings. 
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this alternative. Method wmj be an d xtomn the Method of Schedule IT ouiwt't* used 




ISb_ 

i 1 ■ ' 

Occupation or Job 
> Classification 

V. older. Class B. 
Lasaohleri. Etc.lAi 


tegs Bat* 
_134 

■October 
l_ 

Col. 2 
X 

Col.5 
-1*1. 

StraighV-ti 

tags R 

Boveeber 

M Hourly 
ate 

getftS. ■ 

Col. 2 

X 

Col. 9 
(10) 

gj 

Bat* 

BnoS 

Specific 
' Bate or 
■id-Poiat 
of Bate 

fo*.. 

Uni- 

Rate 

12L 

W 

taxi- 

Bate 

1§L 

.Specific 

_ Bate or 
Bid-Point 
of Bate 

1 

r-M - 


Maxi- 

Bate 

-LiL 

HSri 

mm 

£ 

m 



■m 

■1 


mBB 

BBBBri 

Sj 

- """wumBom 

■■■■ 

■■■ 

■■B 

1BHHB 

’V- L .»BJ 

B 

bhi 

bbb 

bbb 

~TZ 


■H 

n 

^^B 

■■i 

b^b 

■Bi 

BBI 

bbb 

bbb 


■■■■ ' 

~ BV 


mi 

g^B 

BIBI 

bh 





. 

r—- 

BF 7 



"TTI 


■■■ 



ZZ 


BHI 



BBHH 

BiBI 

BB 


bbb 

1HBQB 

n 

rev 

SBS^^SS 


p= 


BBI 



■■■ 



— - 

TO 

mbbbb 

— ■ 

gg 

BBI 

ass 

BBI 




■BHBBB 

TO 

bhbbbih 

IBB 


i^gmi 

BBBH 

iHemi 


— 

• • 


pr 

■■nBm 

iBB 

BB 

BB 

bbb 

i i 


: _ 




■bhbbbi 

BBI 

BB 

BB 

BBBI 

me 
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■UHBH 

BHB 

Bl 

BB 

BHHBI 

IBM 

BB 

IBB 

BBB 

BBfl 

pvlB '_ 

BBI 


■■■ 

BBB 

I BBI 




- - 


i 

cm 

rm 

_ 

1 ~ 




_ 

|*jbbc= 


! 55j 

IBB 

■ 1 & 


am 

BBB 

y 

IBB 

1 L 1 


^BBBBB 

1 ^BBBB 


i_ 



i 






ISsThPCTIOHS . 

•J List the aoit iaportent occupation cr Job classifications of factory -aplcgroos 
on peorrtl1- during lost, period prior to October 1, 1941* for tho organisr-ticcal 
unit re parted In Schedule XI. Account for at least 7Sff of th« total ec a ilu 3 rees. 

B/ Giro noober cf ecplcgroos In ooeh occupation or job clniwlflection for this (UK 
period. 

C/ If there existed -_r. established wn^e of rotas for tbs job dsHnf th* period 
specified, list th-> ? 1 iriiMw v ani esxieun iitmight-tiso rctos In tho appropriate 
coluas. 

2/ If '.r.tries rare sad* in the t*o previous coluans (3) cad (4) > enter hero the 
silpeint between these Br.Tiira md ninltara rotes. Otherwise enter tho specific 
straight-tin- rate '.ypllcoblo to the job for the period s^clflod. 


1 certify that tho f-.cts ssbxitted In this c^plicnticn ere true cal correct. 

Sido^-ro____«NB_ UmmirJUV** 

(signature of Officer)(title) (Unto) 
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*9 ! 0 P A REPORT SCHEDULE I 


I Groups for which relief is requested 

j Completed elevator installations 

b Billed elevator products for export to 
foreign offices or agents 

f Groups—no relief requested 

II Service, Maintenance and Repair of 

existing elevators 

'.2 Commercial Steel Foundry 
l War work (not regular lines) 
f Total of all products sold 


1941 

1944 

1945 

1946 

12 Months 

12 Months 

3rd Quarter 

12 Months 

14,133,797 

5,684,672 

1,758,696 

17,500,000 

1,872,942 

717,178 

567,099 

2,400,000 

15,717,537 

19,607,666 

5,167,250 

21,000,000 

1,347,301 

2,057,219 

171,648 

1,390,000 

2,868,759 

57,662,721 

14,264,063 

200,000 

35,940,336 

85,729,456 

21,928,756 

44,490,000 


iO RECONCILIATION OF 1941 PROFIT: 3A REPORT AND SCHEDULE II. 


'.941 Profit per 3A Report. $92,097 

A Zone Burden taken per 3A Report.1,470,206 

Zone Burden in Completed Sales (St. B., p. 36) .1,387,556 

Overstatement of Profit due to Unearned Burden. 52,650 


B Zone Billing in Completed Sales (S. B. #36).7,537,447 

Works Cost at Standard in Completed Sales (S. B., #36). .5,050,089 


Gross Administrative Burden in Completed Sales.2,487,358 

Less: Burden for Shipping and Transportation. 386,434 

Net Administrative Burden in Completions .2,102,924 

Net Administrative Burden on Shipments per 3A Report... .2,070,162 
Understatement of profit in 3 A Report. 32,762 

C Works variance, Sales share, per 3A Report. 23,874 

Works variance in Works Cost of Completed Sales (p. 26).. .... 

Works variance not attributable to Completed Sales (includ¬ 
ing inventory adjustment. 113,753 

Overstatement of Operating Profit. 11,753 


D Total effect of adjustment on 3A Profit 


728,456 


E Profit computed on Schedule II 


728,452 
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51 O P A REPORT: SCHEDULE II 


1941 

ELEVATOR DIVISION 12 Months 

a Completed elevator installations. 14,133,797 

b I Direct production materials in completed ele¬ 
vators . 2,005,974 

II-V Conversion ( — direct and indirect labor and 

materials). 3,133,994 


VIII, 1 Actual Works Cost in Completed Sales. 5,139,968 

2 Cost of Shipping and Transportation. 384,434 

3 Installation Cost (labor and material). 4,263,008 

4 Total cost of Completed Sales, manufacturing 

and installation. 9,787,410 


e Gross Profit . 4,346,387 

d 1 General and Administrative Expenses. 1,855,369 

2 Zone Expenses (Construction Engineering, 

Selling). 1,762,566 


3 Total Expenses. 3,617,935 

e Net Operating Profit in Completed Sales. 728,452 

TOTAL COMPANY 

a Net Sales Completed . 35,940,336 

b Direct Materials. 6,365,624 

d Conversion (— Total Manufacturing Expense). 9,567,071 

e General, Administrative and Selling Expense. 8,445,241 


n. a.—not available 


1944 1945 

12 Months 3rd Quartci 

5,684,672 1,758,696 

870,501 n. a. 

2,008,926 n. a. 

2,879,427 n. a. 

280,151 77,995 

1,679,252 n. a. 

4,838,830 n. a* 

845,842 n. a. 

942,707 264,849 

1,606,163 460,543 

2,548,870 725,392 

1,700,628 n. a. 


85,729,456 21,928,756 
24,821,334 n. a. 

28,003,155 n. a. 

9,002,933 2,624,204 


52 RECONCILIATION OF 1944 PROFIT: 3A REPORT AND SCHEDULE II. 

1944 Loss per 3A Report .1,208,522 

A Zone Burden taken per 3A Report. 657,581 

Zone Burden in Completed Sales (St. B., p. 36).. 529,366 

Understatement of Loss due to Unearned Burden. 128,215 

B Zone Billing in Completed Sales (St. B., p. 36).3,064,084 

Works Cost at Standard in Completed Sales (St. B., p. 36). .2,402,242 


C 


D 


Gross Administrative Burden in Completed Sales. 661,842 

Less: Burden for Shipping and Transportation. 266,815 

Net Administrative Burden in Completions. 395,027 

Net Administrative Burden on Shipments per 3A Report.... 653,854 
Understatement of Loss due to excess of shipments over 

Completions. 

Works variance. Sales share, per 3A Report. 584,575 

Works variance on Works Cost in Completed Sales, p. 43_ 477,185 

Works variances not attributable to Completed Sales (in 

eluding Inventory adjustment) . 107,388 

Overstatement of Loss . 

Total effect of.adjustments on 3A Loss. 


258,827 


107,388 

279,654 


E Loss computed on Schedule II 


1,688,176 

1,703,028 

































v: tjHANUES IN BASIC WAGE RATES 
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YEAR 1941 PROJECTED INTO 1945—NEW SALES ONLY. 


WORKS— 

1941 

Actual 

Dec. 1945 
OPA Formula 

Dec. 1945 
Actual 

Payroll. 

Expense Material and Charges.. 

Total Conversion. 

Productive Material . 

. $2,256,963 

. 877,031 

. 3,133,994 

. 2,005.974 

$3,221,482 

1,056,162 

4,277,644 

2,137,936 

$3,981,076 

1,229,630 

5,210,706 

2,137,936 

Total Works Cost . 

Shipping and Transportation. 

Administrative Expense. 

. 5,139,968 

. 384,434 

6,415,580 

468,561 

2,151,276 

7,348,672 

468,561 

2,151,276 

Total Manufacturing Cost. 

. 7,379,771 

9,035,407 

9,968,489 

Zone Billing. 

. 7,537,447 

7,537,447 

7,537,447 

* Manufacturing P&L. 

. 157,676 

1,497,960 

2,431,052 

ZONE— 




Labor . 

Other Costs. 

Zone Expense. 

. 1,465,327 

. 2,797,681 

. 1,762,566 

1,582,700 

3,168,497 

2,130,159 

1,582,700 

3,168,497 

2,130,159 

Total Zone Added Cost . 

. 6,025,574 

6,881,356 

6,881,356 

Total Cost . 

Selling Price . 

. 13,563,021 

. 14,133,797 

14,418,803 

14,694,904 

14,418,803 

14,694,904 

Zone P&L. 

. 570,776 

276,101 

276,101 

* Company P & L. 

728,452 

o 

1,221,859* 

135,675 

2,154,951 

o 


* Does not provide for manufacturing expense increases caused by Union and Social demands. 

(contained in Manu¬ 
facturing P & L) 


55 OPA SCHEDULE III: CHANGES IN PRICES OF 

DIRECT PRODUCTION MATERIALS. 


October 3rd Quarter 
1941 1945 


Otis Elevator Company market index of purchased materials (p. 4).. 100.40 104.20 

Increase in market price over October 1941. 0 3.80% 


12 Months 
1941 

Otis Elevator Company market index of purchased materials (p. 11). 97.78 

Increase in market price over 12 months 1941. 0 


3rd Quarter 
1945 

104.20 

6.57% 
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66 Filed Jun 14 1948 

Appendix C 

OFFICE OF PRICE ADMINISTRATION 
WASHINGTON 25, D. C. 

In reply refer to: 
Machinery Branch 
February 4, 1946 

Otis Elevator Company 
260 Eleventh Avenue 
New York 1, New York 

Gentlemen: 

The Adjustment Section of the Field Operations Office 
herewith acknowledge your application dated 1/31/46 re¬ 
questing an adjustment of the maximum price of completed 
elevators. It has been assigned Docket No. 6083-S.0.142- 
136-136. 

The application has been transmitted for processing to 
the Machinery Branch, of which Mr. Arthur H. Moran is 
the Price Executive. 

The Branch will contact you if additional information is 
required and any inquiries should be addressed to the 
Branch. 

Very truly yours, 

(Signed) William V. Turnage, Head 
Adjustment Section, Price 
Field Operations Office 
26-1334-2-601 

57 Filed Jun 15 1948 

Appendix D 
Section 23 of MPR 136 provides: 

“If the seller or lessor wishes, he may agree with the 
buyer or lessee to charge a price that can be increased up 
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to the maximum price in effect at the time of delivery. 
Where the seller or supplier has filed an application for 
adjustment under Section 21, he may in accordance with 
the provisions of that section, deliver at a price which will 
be adjusted upwards in accordance with the action taken 
by the OPA on his application. In all other cases, unless 
authorized by the OPA, the seller or lessor must not deliver 
at a price which is to be adjusted upwards in accordance' 
with action taken by the OPA after delivery. This authori¬ 
zation will be given only where: (a) a request for a change 
in the applicable price is pending; (b) authorization is 
necessary to promote distribution or production; and (c) 
it will not interfere with the purposes of the Emergency 
Price Control Act of 1942, as amended. The authorization 
may be given by the Administrator or by any official of the 
OPA having authority to act upon the pending request for 
a change in price. The authorization will be given by 
order/* 

58 Filed Jun 14 1948 

Appendix E 

Section 4 of Supplemental Order No. 119 provides: 

“You may agree to sell at a price which can be increased 
up to the ceiling price in effect at the time of delivery; 
however, unless you are specifically authorized by OPA 
you may not deliver or agree to deliver at prices to be 
adjusted upward in accordance with action taken by OPA 
after delivery. Such authorization may be given by order 
under this section when an application for adjustment in 
the ceiling price is pending under this Order, but no 
authorization will be given unless it is necessary to pro¬ 
mote distribution or production and will not interfere with 
the purposes of the stabilization laws. Ordinarily, no 
authorization will be given for the adjustment after de¬ 
livery of ceiling prices for sales at retail.” 
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59 Filed Jun 14 1948 

Appendix F 

Amendment No. 13 to Supplemental Order No. 129 pro¬ 
vides in relevapt part: 

“Exemption and Suspension of Price Control of 
Machines, Parts, Industrial Materials and Services. 

“Supplementary Order No. 129 is amended in the fol¬ 
lowing respects: 

• • • • 

“4. Section 12(d) is amended by adding the following 
products.: 

“Elevators and escalators, passenger and freight, not 
including farm grain elevators. 

• * • • »» 

• • 

60 Filed Jun 14 1948 

Appendix 6 

250107-11 
December 27, 1946 

Ring Engineering Company 
39th & Cathedral Avenue, N.W. 

Washington, D. C. 

Work—Office Bldg. 18th & “M” Streets, NW, Wash¬ 
ington, D.C. 

Material delivered to date in connection with 
contract for installation of five electric passen¬ 
ger elevators $62,250.00 

• Less 10% Retained 6,225.00 


$56,025.00 
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61 Filed Jun 14 1948 

Appendix H 

RING ENGINEERING COMPANY 
INCORPORATED 

3000 THIRTY-NINTH ST., NORTHWEST, WASHINGTON, D. C. 

Gustave Ring, President 

Emerson 0700 January 6, 1947 

Otis Elevator Company 
502 North Nineteenth Street 
Philadelphia 30, Pennsylvania 

Gentlemen: 


We are enclosing check in payment of your bill of 
December 27. 

We would like, however, to adjust these payments to you 
to agree with the payments from our Loan Company which, 
after a 10% hold-back on the elevators, are as follows: 


1. When rails are delivered $12,500.00 

2. When rails are in place 17,500.00 

3. When machines and cabs are delivered 85,000.00 

4. When machines are in place 40,000.00 

5. When door bucks and doors and elevator 

cabs are in place 20,000.00 


$175,000.00 

Very truly yours, 

Ring Engineering Company, Inc. 
Gustave Ring 

GR:P 

• 1 • • • • • • • • • 
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61A Filed Jun 14 1948 

Affidavit. 

District of Columbia, ss: 

Philip W. Amram, being duly sworn deposes and says: 

I am an attorney at law, with offices at 607 Ring Build¬ 
ing, Washington 6, D. C., and am attorney of record for 
the plaintiff in this action. I have compared the copies of 
the Office of Price Administration Releases attached to the 
affidavit of Charles M. Sullivan, filed herein, with the offi¬ 
cial releases published in the Federal Register, and hereby 
certify that the said Appendices are correct and true 
copies thereof. 

Philip W. Amram 

62 Filed Aug 10 1948 

Opposing Affidavit of Gustave Ring. 

District of Columbia, ss: 

I, the undersigned, Gustave Ring, being first duly sworn 
according to law, depose and say as follows: 

I am president of Ring Engineering Company, a Mary¬ 
land corporation, named as party defendant in the above- 
entitled action; that I have personal knowledge of the 
business transactions between the parties which are here 
involved; and in my capacity as president, actually nego¬ 
tiated an agreement between the parties, which is included 
in Exhibit A attached to the complaint filed herein. 

The aforesaid agreement was executed and delivered by 
defendant on March 27, 1946; and on said date, and 
throughout the negotiation of said agreement, there was in 
full force and effect the Emergency Price Control Act of 
1942, as amended, which, among other things, created the 
Office of Price Administration (hereinafter referred to as 
OPA) for the administration of said act, and provides that 
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the Price Administrator can establish maximum or ceiling 
prices for various commodities. 

In the administration of said act, the Price Administra¬ 
tor promulgated various regulations and issued 
63 various orders governing applications for adjust¬ 
ment of maximum or ceiling prices of commodities 
as established by him. 

In the negotiation of said agreement, plaintiff repre¬ 
sented to defendant that the OP A had established a maxi¬ 
mum price or ceiling of $179,420 for the equipment and 
services contemplated by the parties; that pursuant to reg¬ 
ulations or orders of the OP A, plaintiff had theretofore filed 
an application with the OPA for adjustment of its said 
maximum price of $179,420 which was still pending; that 
under the applicable regulations or orders of the OPA it 
was permissible for the parties to provide in the contract 
for a specific price which was higher than the existing max¬ 
imum price or ceiling provided the contract stated or listed 
the established maximum price for the product; that an 
application for an adjustment of said maximum price had 
been filed with OPA and that such specific price quoted by 
the buyer was subject to the approval of OPA; but that 
no payment in excess of said existing maximum price could 
be received by seller until final disposition was made of 
said application. 

Plaintiff further represented to defendant that under its 
said pending application for adjustment of its maximum 
or ceiling price, the OPA could authorize an increase up 
to the maximum amount of $197,630; that the agreement, 
therefore, would recite a base price of $197,630; that this 
tentative price was only plaintiff’s estimate of the pro¬ 
posed new maximum price based upon elements of in¬ 
creased cost of production as reflected in said pending 
application; that the requested increase in maximum price 
might be allowed either in whole or in part, or disallowed 
in its entirety; and that in no event would defendant be 
obligated to pay any amount in excess of the then prevail- 
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ing maximum price or ceiling of $179,420, unless and until 
a new maximum price was established by OPA’s approval 
of plaintiff’s said application. 

Plaintiff further represented to defendant that the pro¬ 
posed contract would also include a Price Adjustment Pro¬ 
vision or escalator clause, that such provision would war¬ 
rant or authorize an increase in the base price up to 
64 any new maximum price or ceiling which might be 
established by OPA and which was in effect at the 
time of delivery; and that, in any event, defendant would 
not be required to pay any amount thereunder unless and 
until such new maximum price or ceiling was established 
by OPA. 

Defendant stated to plaintiff that it was reluctant to 
execute a contract for the elevators and services contem¬ 
plated by the parties in the form suggested by plaintiff and 
specifically inquired of plaintiff if it were possible under 
existing laws and regulations to reach or agree upon a fixed 
or set price for complete performance; that plaintiff repre¬ 
sented to defendant that it was not possible to do so and 
that such agreement might prove to be unfair to defendant 
since the OPA might not grant any adjustment of plain¬ 
tiff’s maximum or ceiling price of $179,420 and might not 
fix and have in effect a new maximum price or ceiling at 
the time of delivery; and that defendant was fully pro¬ 
tected in the premises and would only be required to pay 
such amount in excess of the then existing maximum or 
ceiling price of $179,420 as expressly determined and 
authorized by OPA. 

On March 27, 1947, when defendant executed and de¬ 
livered the aforesaid agreement, it had the unqualified 
right to purchase said equipment and installation thereof 
at the prevailing maximum price or ceiling of $179,420; 
that plaintiff represented to defendant that plaintiff was 
the sole source of supply and that such equipment and in¬ 
stallation thereof would have to be purchased from plain¬ 
tiff; and in the negotiation of said agreement, plaintiff 
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merely availed itself of the right accorded it under exist¬ 
ing orders and regulations of the OP A to fix a base price 
in excess of the established maximum price at which the 
elevators and installation thereof could be delivered or 
effected during the pendency of said application, 
65 provided, however, that no payment in excess of 
said established maximum price of $179,420 could be 
received by plaintiff until said pending application was 
finally disposed of by affirmative action of OP A, and such 
authority was not in derrogation of defendant’s rights but 
only gave rise to an increase expectancy. 

Defendant, in complete reliance upon the aforesaid rep¬ 
resentations and assurances so made by plaintiff, executed 
said agreement on March 27, 1946, and the same was de¬ 
livered to plaintiff who executed the same; and on or about 
April 11, 1946, plaintiff returned an executed copy of said 
agreement to defendant. 

Defendant has no information sufficient to form a belief 
of the allegation and supporting affidavit filed herein by 
plaintiff that on April 8, 1946, two days prior to the sign¬ 
ing of said agreement by plaintiff, the OP A, by amendment 
No. 13 to Supplemental Order No. 129 removed all price 
controls on elevators and that said decontrol order was 
published in the Federal Register on April 10, 1946. De¬ 
fendant alleges, however, that it was not informed by 
plaintiff at any time of the fact that any such decontrol 
order had been issued; that it negotiated and accepted the 
completed agreement on the premise that it would only be 
required to pay the maximum or ceiling price for the equip¬ 
ment and installation thereof of $179,420, in effect at the 
time that said agreement was executed by defendant, un¬ 
less and until an increase in such amount was expressly 
determined and authorized by OPA; and that when plain¬ 
tiff delivered a completed copy of said agreement to de¬ 
fendant, plaintiff wrote a letter of transmittal confirming 
defendant’s understanding in the premises and its prior 
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representations and assurances made to defendant, which 
reads in part as follows: 

66 “This contract is in the amount of $197,630.00, 
being our proposal dated March 26, 1946 which was 
signed by you on March 27, 1946. 

The price set forth in this proposal is subject to 
approval by the Office of Price Administration of an appli- 
i cation filed by us for an adjustment of our maximum 
prices. Our present maximum or ceiling price for the 
! equipment covered by this proposal is $179,420.00. ,, 

(Note: A photostatic copy of said letter is attached 
hereto as Defendant’s Exhibit No. 1). 

Effective December 12, 1946, all functions of the Office 
i of Price Administration were transferred to the Office of 
Temporary Controls, and OPA was terminated by Execu¬ 
tive Order No. 9809, a photostatic copy of which is attached 
hereto as defendant’s Exhibit No. 2. 

Prior to its termination, OPA did not dispose of plain¬ 
tiff’s application or in any other manner approve an in¬ 
crease in the said maximum or ceiling price of $179,420 for 
the equipment and installation thereof embraced in said 
agreement; and as a result of the failure of this condition 
to be performed, the legal maximum price of $179,420 con¬ 
stitutes the only contract price which defendant was obli¬ 
gated to pay under the terms of said agreement. 

Said agreement provides for a series of installment pay¬ 
ments, and on April 11, 1946, the parties modified said 
agreement so as to provide for payments of 90 per cent of 
the value of the materials delivered and labor performed 
monthly as invoiced, and the remaining 10 per cent was to 
be paid when the work was completed, 
i 67 This change order or modification of said agree¬ 
ment, is included in Exhibit A attached to the com¬ 
plaint herein and is on a regular printed “Change of Con¬ 
tract” form used by plaintiff. Thereafter, plaintiff sub¬ 
mitted to defendant another change order or modification 
of contract on the same “Change in Contract” form, cover- 
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ing additional work for an additional price of $3,120. A 
copy of the said form, as submitted, is attached hereto as 
defendant’s Exhibit No. 3. This form, among other things, 


recites the following: 

“EXISTING CONTRACT.$197,630.00 

Changes as above. 3,120.00 


TOTAL REVISED CONTRACT .... $200,750.00” 

In view of the recital that the amount of the existing con¬ 
tract was $197,630, and that the price of the additional 
equipment in the amount of $3,120 would make a “TOTAL 
REVISED CONTRACT” price of $200,750, the records of 
defendant indicate that it declined and refused to execute 
the form as submitted and the original thereof still appears 
in defendant’s files. 

On the contrary, defendant executed a “Change Order 
No. 1” providing for the additional equipment and stating 
that by reason thereof the “contract price would be in¬ 
creased in the amount of $3,120” which was acknowledged 
by plaintiff by letter dated June 14, 1946, copy of which is 
attached hereto as Defendant’s Exhibit No. 4. 

Subsequent to June 14, 1946, plaintiff submitted to de¬ 
fendant another “Change in Contract” form covering cer¬ 
tain other additional equipment for a price of $3,216 which 
is dated December 31, 1946 and is attached as part of 
Exhibit A to the complaint, from which it clearly appears 
that plaintiff did not include therein a recital of a contract 
price of $197,630 as it had theretofore done in the immedi¬ 
ate preceding Change in Contract No. 1. 

68 In connection with the construction of the Ring 
Building located at Eighteenth and M Streets, N.W., 
wherein the elevators here involved were to be installed, de¬ 
fendant on April 18, 1946, had executed a certain building 
loan agreement with New York Life Insurance Company, 
which provides that New York Life would loan certain 
monies to defendant for the purpose of making the pro¬ 
posed improvements in and upon the terms and conditions 
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therein recited. The said building and loan agreement was 
recorded on April 30, 1946 in Liber 8259, Folio 71, among 
the land records of the District of Columbia. Paragraph 1 
thereof provides in part: 

“ * * * the lender agrees with the borrower to loan and 
advance to the borrower the sum of One Million, Eight 
Hundred Thousand Dollars ($1,800,000.), in the manner 
set forth in Schedule “C” hereto annexed and hereby made 
a part hereof, • • * 

Schedule “C” provides in part as follows: 

“ Total Amount of Loan $1,800,000.00 

Ground Advance 255,000.00 

Available for construction advances 1,545,000.00 

10% to be withheld as final payment on 
completion of building 154,500.00 

$1,390,000.00 


“5. Elevators and Elevator Doors $175,000.00 

(1) When rails are delivered $12,500.00 

(2) When rails are in place 17,500.00 

(3) When machines and cabs are 

delivered 85,000.00 

(4) When machines are in place 40,000.00 

(5) Wben door bucks and doors 

and elevator cabs are in 

place 20,000.00 

$175,000.00 

On January 6, 1947, defendant wrote a letter to plaintiff 
which is attached to plaintiff’s motion filed herein as Ex¬ 
hibit H, wherein defendant requested plaintiff to adjust the 
payments under said agreement to agree with the payments 
due and payable to it under its aforesaid Schedule 
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6y of Payments to New York Life Insurance Company 
and stated that such payments 

i 

“after a 10% hold-back on the elevators, are as follows: 


1. When rails are delivered $12,500.00 

2. When rails are in place 17,500.00 

3. When machines and cabs are de¬ 

livered 85,000.00 

4. When machines are in place 40,000.00 

5. When door bucks and doors and 

elevator cabs are in place 20,000.00 


$175,000.00” 

The request for a change in payments contained in its 
aforesaid letter of January 6,1946, is an exact conformance 
with the Schedule of Payments due and payable under said 
building and loan agreement to New York Life Insurance 
Company, and the recital therein contained of a “10% hold 
back on the elevators” refers to the 10% hold back or final 
payment to be made by New York Life upon the completion 
of the Ring Building, as clearly provided for in said sched¬ 
ule of payments. 

The schedule of payments attached to said building and 
loan agreement merely provides for loans or advances to 
he made by New York Life Insurance Company to defen¬ 
dant during progressive stages of construction of the Ring 
Building. There is no relationship between such schedule 
of payments and the cost to defendant of the building or 
any of the materials or equipment incorporated therein. 

As a matter of convenience, defendant merely requested 
a change in the method of payments to be made by it to 
plaintiff so that they would conform with the payments 
which it was entitled to receive from New York Life Insur¬ 
ance Company. Plaintiff declined to make the requested 
change in payments but did agree to furnish defendant with 
an itemized schedule to accompany each bill there- 
70 after submitted. This practice commenced with the 
bill submitted by plaintiff on April 25, 1947; and 
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when such bill was first submitted it showed total costs for 
the equipment and installation thereof, including extras, in 
the amount of $203,966; that upon receipt thereof, defen¬ 
dant challenged the same and advised plaintiff that its total 
liability in the premises was the established maximum price 
or ceiling of $179,420 plus any extras which had been agreed 
upon, and at all times thereafter, made payments on ac¬ 
count of such maximum liability, and at no time exceeded 
the same. 

On July 16,1947, when defendant executed the “Change 
in Contract” included in Exhibit A, attached to the com¬ 
plaint, and in view of the controversy between the parties 
as to the contract price and the applicability of the Price 
Adjustment Provision of said agreement, plaintiff, at the 
insistence of defendant, agreed that the additional equip¬ 
ment therein referred to in the amount of $796 was a defi¬ 
nite and fixed price and irrespective of the other differences 
between the parties, was not subject to the Price Adjust¬ 
ment Provision of said agreement and said change order 
so expressly provides. 

Under the terms of said agreement, defendant was not 
purchasing isolated equipment or materials, but elevators 
which were to be installed. In May 1947, in order to be able 
to realize payments thereon, plaintiff shipped certain ma¬ 
terials, to defendant, and defendant, as required under said 
agreement, designated premises 2500 Que Street, N.W., as 
the place where it would take delivery and thereby fully 
complied with all of the requirements of the said agree¬ 
ment ; and is therefore, not obligated to plaintiff for a sum 
in addition to the contract price of $179,420 by reason 
thereof. 

71 Gustave Ring 

Subscribed and Swobn To before me, a Notary Public, 
this 6 day of August, 1948. 

Harriet Benson 
Notary Public 

My Commission Expires July 1,1951 
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72 Defendant’s Exhibit No. 1. 

OTIS ELEVATOR COMPANY 
OTIS ELEVATOR BUILDING 
502 NORTH NINETEENTH STREET 
PHILADELPHIA 30, PA. 

1 April 10, 1946. 

Ring Engineering Company, Inc. 

39th Street & Cathedral Avenue, N. W., 

Washington, D. C. 

Attention: Gustave Ring, President 

Subject: Office Building, 

18th & “M” Streets, N. W. 

Washington, D. C. 

Contract #250107-11 

Gentlemen: 

We are enclosing approved copy of contract closed with 
you by our Mr. J. D. Yochum for five (5) gearless signal 
control passenger elevators to be installed in the above 
building. 

This contract is in the amount of $197,630.00, being our 
proposal dated March 26,1946 which was signed by you on 
March 27, 1946. 

The price set forth in this proposal is subject to approval 
by the Office of Price Administration of an application filed 
by us for an adjustment of our maximum prices. Our 
present maximum or ceiling price for the equipment cov¬ 
ered by this proposal is $179,420.00. 

We wish to thank you for the privilege of installing Otis 
elevators in this building, and assure you it will be the 
endeavor of our entire organization to render prompt and 
efficient service. 

Yours very truly, 

Otis Elevator Company 
AWH :ES A. W. Heinemann 

Enel. For Manager 
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Defendant’s Exhibit No. 3. 

bTIS ELEVATOR COMPANY 

CHANGE IN CONTRACT. 

Sales Number 250107-11 

To: Ring Engineering Company 

39th Street & Cathedral Avenue N. W. 

Washington, D. C. 

In connection with our contract with you, under which 
we are to install elevator equipment in the office building 
located at 18th & M Streets, N. W., Washington, D. C., we 
propose the following: 

Arrange elevators #2, 3, 4 and 5 to serve the basement 
at the front of the hoistway. 

We include extending rails on #2, 3 and 4 elevators pro¬ 
viding new center opening doors for these four additional 
openings equipped with hangers and Type “A” high speed 
electric door operators. 

We also include hall lanterns at each of these additional 
openings as well as arranging the car position indicators, 
car operating panels and starter indicator panel for these 


additional stops. 

Existing Contract .$197,630.00 

Changes as above. 3,120.00 


Total Revised Contract.$200,750.00 


All work proposed hereunder shall be done pursuant to 
the terms and conditions of the existing contract between 
us and, except as modified herein, that contract remains in 
full force and effect. 

Respectfully submitted, 

Ons Elevator Company 
By Jas. D. Yochum 

Approved, for Otis Elevator Company 


■n 

4 


1 - 


Authorized Representative 
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Accepted in Duplicate.104.. 

By . 

Title . 

76 Defendant’s Exhibit No. 4. 

OTIS ELEVATOR COMPANY 
OTIS ELEVATOR BUILDING 
502 NORTH NINETEENTH STREET 
PHILADELPHIA 30, PA. 

1 June 14,1946. 

Ring Engineering Company, Inc. 

3000 39th Street, N. W. 

Washington, D. C. 

Attention: Mr. Joseph L. Nebel, Vice President 

Subject: Contract #250107-11 
Office Building 
18th & M Sts., N. W. 

Washington, D. C. 

Gentlemen: 

We wish to acknowledge receipt of your Change Order 
#1 dated May 24th, 1946 authorizing us to arrange Eleva¬ 
tors #2, #3, #4 and #5 to serve the basement at the 
front of the hoistway; including the extending of rails on 
#2, 3 and 4 elevators providing new center opening doors 
for these four (4) additional openings equipped with 
hangers and Type “A” high speed electric door operators. 

Include also hall lanterns at each of these additional 
openings as well as arranging the car position indicators, 
car operating panels and starter indicator panel for these 
additional stops. 

The above will increase the contract price in the amount 
of Three Thousand One Hundred and Twenty Dollars 
($3,120.00) 
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Thanking you for the opportunity to be of service to you 
and trusting you will not hesitate to call upon us should 
further information be required, we remain 


Yours very truly, 

Otis Elevator Company 
A. W. Heinemann 
A. W. Heinemann 
For Manager 

AWH/ars 

77 Filed Nov 24 1948 


Supplemental Opposing Affidavit of Gustave Ring. 

District of Columbia, ss: 

I, the undersigned, Gustave Ring, being first duly sworn 
according to law, depose and say, as follows: 

That Charles M. Sullivan who has filed an affidavit 
herein in support of plaintiff’s motion for summary judg¬ 
ment, is Manager of the Otis Elevator Company, and as 
such is a duly authorized representative of the Otis Ele¬ 
vator Company, having full power and authority to nego¬ 
tiate, execute and deliver contracts of the nature here 
involved, on behalf of the Otis Elevator Company; that the 
said Otis Elevator Company, for a long time prior to and 
during all of the negotiations preceding the execution of 
the agreement between the parties dated April 10,1946 and 
annexed to the Complaint as Exhibit “A”, maintained a 
District Office in the District of Columbia; that one James 
D. Yocum, during all of such times was District Manager 
of the Otis Elevator Company in the District of Columbia, 
and as such District Manager had full power and authority 
to negotiate contracts of the nature here involved on behalf 
of the Otis Elevator Company. 

Affiant further alleges that both prior and subsequent to 
the execution and delivery of the contract here in- 
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78 'volved, he has had occasion to negotiate with the 
said James D. Yocum in his capacity as District 
Manager of the Otis Elevator Company for the purchase 
of elevators to be installed in the District of Columbia; 
and that in all such transactions, the Otis Elevator Com¬ 
pany has at all times recognized and approved such nego¬ 
tiations. 

Affiant further alleges that in the negotiations conducted 
by him incident to the contract here involved, the repre¬ 
sentations set forth in his affidavit filed herein were made 
by the said James D. Yocum as District Manager of the 
Otis Elevator Company, who, at all times, was acting within 
the scope of his authority, either actual or implied; that 
the said Charles M. Sullivan in his capacity as Manager of 
the Otis Elevator Company, had supervision of the District 
Branch which was maintained by Otis Elevator Company 
in the District of Columbia which was under the immediate 
supervision of the said James D. Yocum, as hereinbefore 
mentioned; that prior to the execution and delivery of said 
agreement, and at the suggestion of the said James D. 
Yocum, affiant called the said Charles M. Sullivan on the 
telephone and repeated to him the representations and 
assurances theretofore made by the said James D. Yocum, 
as set forth in affiant’s original affidavit filed herein, and 
the said Charles M. Sullivan stated to affiant that the afore¬ 
said representations and assurances were true and correct, 
and that the Otis Elevator Company would enter into a 
contract on the basis thereof, and thereby expressly con¬ 
firmed and approved all of the aforesaid representations 
and assurances theretofore made by the said James D. 
Yocum. 

That in the negotiations of the aforesaid agreement, de¬ 
fendant only dealt with the said James D. Yocum, and the 
said Charles M. Sullivan; as appears from Exhibit “A” 
attached to the Complaint an agreement was signed on 
behalf of the Otis Elevator Company by the said James D. 
Yocum “for Manager” and was approved for Otis 
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79 Elevator Company by the said Charles M. Sullivan 
“authorized representative’’, and that subsequent 

thereto, there were various “Change in Contract” orders 
between the parties which in all instances were signed on 
behalf of the Otis Elevator Company by the said James D. 
Young, “District Manager”, and approved for Otis Ele¬ 
vator Company by the said Charles M. Sullivan, as 
“Authorized Representative”. 

Gustave Ring 
Gustave Ring 

• ••••••••• 

80 Filed No. 19 1948 

Motion for Summary Judgment by Defendant. 

Comes now defendant, by its attorneys of record, and 
moves the Court to enter a summary judgment in its favor 
dismissing the action, or, in the alternative, if summary 
judgment is not rendered in defendant’s favor upon the 
whole case or for all the relief asked and a trial is neces¬ 
sary, that the Court, at the hearing on the motion, by 
examining the pleadings and the evidence before it, and 
by interrogating counsel, ascertain what material facts 
exists without substantial controversy and what material 
facts are actually and in good faith controverted, and there¬ 
upon make an order specifying the facts that appear with¬ 
out substantial controversy and directing such further pro¬ 
ceedings in the action as are just, and for grounds therefor 
shows: 

1. In accordance with defendant’s legal theories of the 
case, there is no genuine issue as to any material fact, and 
defendant is entitled to a judgment as a matter of law. 

Gardiner, Earnest, Gardiner & Wren 

By James M. Earnest 
James M. Earnest 
Edgar A. Wren 
Edgar A. Wren 
Attorneys for Defendant 
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81 Filed Dec 9 1948 

Final Judgment. 

Tins cause having come on to be heard on the Plaintiff’s 
Motion for Summary Judgment, and Defendant’s Cross 
Motion for Summary Judgment, and the same having been 
argued orally by counsel for the respective parties, and 
the Court having considered the pleadings, affidavits, 
motions, briefs and the oral arguments of counsel, it is by 
the Court this 8th day of December, 1948, Ordered, Ad¬ 
judged and Decreed— 

(1) The Motion of the Plaintiff for Summary Judgment 
be, and the same hereby is, granted and the Cross-Motion 
of the Defendant for Summary Judgment be, and the same 
hereby is, denied. 

(2) Plaintiff holds a valid and enforceable mechanics’ 
material men’s and contractors’ lien in the amount of 
$53,794, plus interest at the rate of six (6) percent per 
annum from December 12, 1947, until fully paid and satis¬ 
fied, plus costs of this action, against Lots 1, 61, 60, 59 
and 58 in Square 139, in the District of Columbia, and the 
buildings and improvements thereon (known as the Ring 

Building, 1200 18th Street, N. W.). 

82 (3) Unless Defendant shall satisfy said lien in full 
by payment of the aforesaid sum to Plaintiff within 

thirty (30) days from the date of this Order, the said lots 
and buildings and improvements thereon shall be sold pur¬ 
suant to the provisions of Chapter 1 of Title 38 of the Dis¬ 
trict of Columbia Code and Local Rule 31; and the net pro¬ 
ceeds realized therefrom (after the payment of all costs of 
sale) applied as in said Chapter and Title and Local Rule 
provided. 

(4) If the said lien is not satisfied by the Defendant, 
James M. Earnest and Philip W. Amram are hereby 
appointed as Trustees to make such sale of said lots with 
the buildings and improvements thereon subject to the con¬ 
trol of this Court. Said Trustees shall post a bond to 
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secure the faithful performance of their duties pursuant 
to the provisions of Chapter 24 of Title 28 of the District 
of Columbia Code in an amount to be fixed by this Court. 

(5) Personal judgment shall be entered in favor of the 
plaintiff and against the Defendant, in such amount, as the 
net proceeds actually received by the Plaintiff from such 
sale may be insufficient to satisfy the Plaintiff’s judgment, 
as aforesaid, with interest and costs. 

Edward A. Tamm 
Judge 

• ••••••••• 

83 Filed Dec 24 1948 

Notice of Appeal to the United States Court of Appeals 
For the District of Columbia under Rule 73(b). 

Notice is hereby given that the defendant, Ring Engin¬ 
eering Company, a corporation, hereby appeals to the 
United States Court of Appeals for the District of Colum¬ 
bia from the Final Judgment entered in this action on 
December 8, 1948. 

Gardiner, Earnest, Gardiner & Wren 

By James M. Earnest 
James M. Earnest 
Edgar A. Wren 
Edgar A. Wren 
600 Woodward Bldg. 
Washington, D. C. NA 5657 
Attorneys for Defendant 

Dated at Washington, D. C. 

December 24,1948 

• • • • • • • • • • • 
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84 (Docket Entry) 

1948 

Dec. 24 Supersedeas Bond $5,000.00 deft, and Great 
American Ind. Co. approved and filed. 
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IN THE 


i United States Court of Appeals 

For the District of Columbia Circuit. 


No. 10116. 


RING ENGINEERING COMPANY, a corporation, 

Appellant, 

v. 

OTIS ELEVATOR COMPANY, a New Jersey corporation, 

Appellee . 


Appeal from a Judgment of the United States District 
Court for the District of Columbia. 


BRIEF FOR APPELLEE. 


COUNTER-STATEMENT OF THE CASE. 

Otis instituted an action in the District Court to fore¬ 
close a mechanic’s lien in the amount of $53,794.00, which 
Otis had duly filed against Ring’s interest in the Ring 
Building in the District of Columbia (R. 1-4). This sum 
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represented the balance due under a written contract dated 
April 10, 1946, under which Otis had furnished and com¬ 
pletely installed five elevators in the Ring Building (R. 2, 
9-25, 39), which Ring, the owner of the building, had ac¬ 
cepted and was using (R. 2, 38-39). 

The negotiations for the contract began in January 1946. 
At that time (R. 35), elevator equipment was subject to 
price control, and the OPA ceiling price on this particular 
equipment (plus installation) was $179,420.00 (R. 35). 
However, on January 31, 1946, Otis had filed an applica¬ 
tion with OPA for a comprehensive increase of all its prices 
(R. 35-36). The increased price for this particular equip¬ 
ment (plus installation) w’ould be $197,630.00 (R. 36). By 
the end of March 1946, Otis and Ring were ready to put 
their arrangement in writing. Otis’ regular printed form 
was used, which provided for: 

(1) a fixed “base price” (R. 10-11); and 

1 (2) a flexible “escalation” computed on a mathematical 
formula based on future changes in certain public 
price indices during the future performance of the 
contract (R. 24). 

In order to comply with the law and the OPA Regula¬ 
tions, Otis carefully circumscribed both the “base price” 
and the “escalation”. 

1 As to the former, it placed in the contract the following 
language: 

“The price set forth in this proposal is subject to ap¬ 
proval by the Office of Price Administration of an ap¬ 
plication filed by us for an adjustment of our maximum 
prices. Our present maximum, or ceiling price for the 
equipment covered by this proposal, is $179,420.00.” 
(R. 24) (Emphasis supplied). 

1 As to the latter, it used the following language: 

“The resulting adjustment in price under this pro¬ 
vision shall be made at the time final payment is due 
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and shall not increase the price to more than the maxi¬ 
mum price permitted hy any applicable legally issued 
regulations of the Office of Price Administration in 
effect at the time final payment is due.” (R. 24) (Em¬ 
phasis supplied). 

Ring agreed to these provisions and signed a written 
proposal to that effect on March 27,1946, while OPA Regu¬ 
lation of elevators was still in effect (R. 28, 36). While 
the proposal was still open and unaccepted, OPA—on April 
8,1946— decontrolled elevator prices entirely (R. 37). Ap¬ 
parently in ignorance of this order, which was not pub¬ 
lished in the Federal Register until April 10, 1946, Otis, on 
April 10th, accepted the proposal exactly as submitted by 
Ring and mailed it to Ring (R. 37). On the date the con¬ 
tract became effective, there was actually no price control 
whatever on the items covered thereby, and no price con¬ 
trol ever existed thereafter (R. 37). 

The work proceeded and all the elevators were installed 
and accepted by Ring (R. 38). Upon completion of the in¬ 
stallation, Otis billed Ring for the base price of $197,630.00, 
(plus certain extras not in dispute), plus “escalation” 
charges of $34,785.97, and $798.03 for the “hauling and 
handling” of certain equipment (R. 25, 30, 38). Ring con¬ 
tended that its obligation was only to pay a base price of 
$179,420.00, plus no “escalation”, and no “hauling and 
handling” charges (R. 31, 32). 

The mechanic’s lien was filed (R. 3) and the District 
Court entered summary judgment for Otis for all three of 
the disputed items (R. 81-82). The total consists of: 

(a) The difference between the “base price” of $197,- 
630.00 and the sum of $179,420.00 actually paid by 
Ring; 

(b) Unpaid “escalation” of $34,785.97; 

(c) The hauling and handling charge of $798.03. 
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The hauling and handling charge arose as a result of 
King’s request to Otis, during May 1947, not to ship cer¬ 
tain equipment under the contract to the building site but 
to another of Ring’s buildings in Washington (R. 39). 
This was done because Ring was unprepared to receive 
them at the site (R. 39). The equipment was kept in stor¬ 
age for some time and when Ring was ready to have the 
equipment delivered to the site, Otis was so notified (R. 39). 
Ring contends that Otis was to bear the double delivery 
expense. Otis contends that its obligations are satisfied 
by the first delivery to Washington and that delivery from 
Ring’s other building to the building site is Ring’s obliga¬ 
tion. The contract reads: 

“You agree that in case you do not take delivery of the 
machines and material at the building when we notify 
you they are ready, you will immediately make the 
payments due upon shipment as provided above, and 
designate some local point where you ivill take deliv¬ 
ery. Upon your failure to designate within two weeks 
such point of delivery, we are authorized to warehouse 
machines and material within or without our factory 
at your risk and expense.” (R. 12) (Emphasis sup¬ 
plied). 

Ring’s affidavits, briefs, and oral argument in the Dis¬ 
trict Court raised the following basic issues: 

(1) The proper interpretation of the contract language 
limits Ring’s liability to a maximum of $179,420.00, 
and the “escalation” provisions are illegal. 

(2) If this is not so, then the contract is ambiguous and 
Ring may introduce contemporaneous oral state¬ 
ments by Otis that Ring’s liability is limited to 
$179,420.00. 

(3) Ring is not liable for the “hauling and handling” 
charge. 

Ring never questioned the amount of “escalation” 
claimed. This is easily understood. Computation of the 
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“escalation” is based on a simple arithmetical formula 
(R. 24). In this appeal, Ring for the first time states that 
even though it is liable for the “escalation” the amount 
of “escalation” was never established below, and it de¬ 
mands a trial on the mathematical computation. 

The District Court rejected each of Ring’s contentions 
and found that as a matter of law Ring was liable for 

(1) the unpaid difference between the base price of 
$197,630.00 and the amount of $179,420.00 actually 
paid by Ring; 

(2) “escalation” of $34,785.97; 

(3) the “hauling and handling” charge of $798.03. 

Judgment was entered in favor of Otis for $53,794.00. 

REGULATIONS INVOLVED. 

Section 23 of MPR 136 

(printed in Joint Appendix, pp. 43-4) 

Section 4 of Supplemental Order No. 119 
(printed in Joint Appendix, p. 44) 

Amendment No. 13 to Supplemental Order No. 129 
(printed in Joint Appendix, p. 45) 

Supplemental Order No. 142, Section 2(f) 

(printed in Joint Appendix, p. 28) 

SUMMARY OF ARGUMENT. 

I. 

General Statement. 

Stripped of repetition, complexities and verbiage, Ring’s 
argument in oposition to summary judgment boils down 
to the following five propositions: 
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(1) The written contract provides for a “total price” 
consisting of a “base price” and an “escalation”. The 
total price can only be $179,420.00 because— 

(a) this was the OPA ceiling in March 1946; 

(b) any higher “base price” required OPA approval 
winch was never forthcoming; 

(c) any “escalation” in any amount is wholly illegal 
and void under all circumstances. 

(2) If the contract means anything other than number 
(1), it is ambiguous and Ring should be allowed to intro¬ 
duce parol evidence to show that the parties actually meant 
what is stated in number (1). 

(3) If the contract means anything other than number 
(1), it is the result of a “mutual mistake of fact” and Ring 
is entitled to equitable reformation of the contract so that 
it will read as stated in number (1) above. 

(4) There is an issue of fact over the correctness of 
Otis’ mathematical computation of the amount of the “esca¬ 
lation” applicable. 

(5) Ring is not liable for the “hauling and handling” 
charge. 

Otis’ position, sustained in principle by the District 
Court, is— 

(1) The written contract admittedly provides for a 
“total price” consisting of a “base price” and an “esca¬ 
lation”. 

(a) the “base price” is $197,630.00, subject to approval 
of OPA, which was given by OPA’s decontrol of 
elevators on April 8, 1946. 

(b) the “escalation” is perfectly legal and amounts to 
$34,785.97, as computed according to the simple 
mathematical formula stated in the contract. The 
“escalation” was subject to a possible OPA veto, 
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which is academic only, because OPA went out of 
existence long before the “escalation” became ef¬ 
fective. 

(2) The contract is clear and unambiguous; there is no 
room for parol evidence to explain it; the parol evidence 
offered by Ring is in direct contradiction of the written 
language. 

(3) There was no mistake, mutual or unilateral, as to 
any fact connected with the agreement and Ring has no 
defense based on the doctrine of “mutual mistake of fact”. 

(4) No issue was raised in the pleadings, the affidavits, 
the briefs or the oral argument in District Court as to any 
“issue of fact” over the simple mathematical computation 
of the amount of “escalation”. Any such issue was dis¬ 
claimed by Ring’s counsel at the oral argument in the Dis¬ 
trict Court and cannot be raised here. 

(5) Ring presents no defense to liability for the “haul¬ 
ing and handling” charge. 

n. 

The Language and Meaning of the Contract. 

A. The written agreement divides the “total price” to 
be paid by Ring into two parts: 

(1) A “base price”. 

(2) An “escalation” thereon. 

B. The “total price” could not be computed until the 
contract had been fully performed by Otis, because the 
“escalation” depended on future changes in basic price 
indices. 

C. To be clearly compliant with OPA Regulations, the 
contract provided that— 
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(1) The “base price’* of $107,630.00 was “subject to 
approval” by OPA of a pending application by Otis 
for a general increase in prices. 

(2) The “escalation”, as and when computed at the 
completion of the contract and “at the time final pay¬ 
ment is due ”, was to be subject to an OPA veto at that 

i time, if OPA was then regulating these elevators. 

D. Any OPA approval of the $197,630.00 “base price”, 
required by the written contract, was affirmatively given 
by OPA’s decontrol order of April 8, 1946. 

(1) The contract did not require OPA approval of 
any particular price; it merely required approval of 
Otis’ pending application for an 11% general increase 
in all prices. 

(2) Ring concedes that OPA could validly “ap¬ 
prove” the $197,630.00 “base price” by an “order of 
general application”. 

(3) The order of April 8,1946 gave Otis everything 
it asked for in its January 1946 application (i.e. an 
11% increase in prices) plus something much more— 
i.e. the right to charge any price it wanted, 100% 
increase if Otis wished. 

(4) The grant to Otis of permission to make unlim¬ 
ited increases in price is a grant of permission to make 

! a limited increase. The greater includes the lesser. 

(5) Ring anticipated that OPA might “approve” 
the $197,630.00 “base price” and agreed to pay it if 
OPA did so. 

(6) The fact that OPA gave the “approval” after 
Ring signed the contract, but before the final signature 
of Otis had been placed on it, does not convert OPA’s 
“approval” into a “disapproval”. 
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E. The “escalation” provision is clear, unambiguous and 
legal. 

(1) The “escalation” clause, in clear and simple 
language, provides for an increase in the “base price” 
to be computed on final delivery and completion of the 
contract, using certain public indices as standards. 

(2) The clause gives OP A a veto on the “escala¬ 
tion”, if OPA is regulating elevators at that time, and 
if the impact of the “escalation” would violate the 
then-existing price ceilings, if any. 

(3) Admittedly, there was no price control and no 
ceiling on the date of the final delivery. 

(4) The OPA statute and regulations do not pur¬ 
port to regulate prices to be paid for goods delivered 
after price control expires. 

(5) The OPA statutes and regulations specifically 
permit the parties to agree to the fixing of the price 
as of date of delivery, and in any amount which may 
be lawful at that time. 


m. 

There Is No Ambiguity in the Contract. 

A. Ring’s brief discusses alleged ambiguities in the con¬ 
tract at pp. 42-46. Of this discussion, all but thirty printed 
lines are statements of legal principles. The bald state¬ 
ment is made that the contract is ambiguous because— 

(1) It does not specifically provide for OPA decon¬ 
trol of elevators. 

(2) It is not clear that the “escalation” applies to 
the $197,630.00 “base price”. 

B. Both these contentions are negated by the carefully 
drawn language of the written contract 
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C. Neither contention is raised in the pleadings, in the 
affidavits filed by King in opposition to summary judgment, 
nor was either contention raised in the District Court. 

D. None of the “oral representations” which Ring seeks 
to introduce will resolve either of these “ambiguities”. 
Ring’s “factual” defense set forth in the affidavits is that 
Otis agreed orally, and contemporaneously with the written 
contract, that: 

(1) As to the “base price”, OPA was not to “ap¬ 
prove” Otis’ pending “application . . . for an adjust¬ 
ment of our maximum prices,” as the contract pro¬ 
vided, but was, instead, to enter some kind of a special 
order fixing the exact price for this particular contract. 

(2) As to the “escalation”, OPA was not to exercise 
a future veto at the date of the completion of Otis’ per¬ 
formance as the contract provided, but instead, the en¬ 
tire “escalation” clause was void and unenforcible un¬ 
less OPA entered some kind of special order fixing the 
amount of escalation which Otis might be allowed to 
charge. 

E. The only parol evidence which Ring thus offers in 
evidence is clearly inadmissible under the parol evidence 
rule. It directly contradicts the written language of the 
agreement, and is wholly irrelevant to the alleged ambi¬ 
guities which Ring now alleges for the first time. 

IV. 

There Was No Mistake, Mutual or Unilateral, as to Any 
Fact Connected With the Agreement. 

A. Ring alleges no mistake as to any “fact” connected 
■with the negotiations of the contract or any of its terms. 
It alleges merely that neither party knew that OPA had 
already decontrolled elevators two days before the contract 
was signed. 
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B. If there were any “mistakes” at all, it was only an 
ignorance of a change in the applicable legal regulations, 
and an erroneous belief that the OPA Statute applied to 
the contract, which in fact it did not. This is not a “mis¬ 
take of fact”, it is a “mistake of law”. Ring admits this 
in its Brief (pp. 15, 33). 

C. Decontrol was not unanticipated by the parties; the 
provisions for “escalation” and the possible OPA veto 
thereon are drawn squarely with the possibility of decontrol 
in mind. 

D. What happened is exactly what Ring contemplated, 
namely, that, on some date after March 27,1946, OPA, by a 
“special” or a “general” order, would approve the $197,- 
630.00 “base price” and would exclude the possibility of 
any veto on the “escalation”. Ring, having gotten pre¬ 
cisely what it bargained for, has no defense against paving 
its just debt. 

V. 

No Issue Was Raised in the District Court as to the Mathe¬ 
matical Accuracy of the Computation of the “Escala¬ 
tion”. 

A. In the District Court, Ring carefully limited its argu¬ 
ment to the “factual” issues raised in the affidavits and 
brief filed by Ring. These raised only the alleged “oral 
representations” prior to the written contract, and Ring’s 
counsel disclaimed any other factual issue. 

B. The simple arithmetic of the “escalation” computa¬ 
tion was never put in issue in the District Court. 

C. A general denial in an answer does not raise an 
“issue” which can prevent summary judgment, if the de¬ 
fendant files comprehensive affidavits in opposition to 
plaintiff’s motion for summary judgment. In such case, 
the only “issues” before the court on the motion are those 
raised in the affidavits. 
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VL 

Ring Presents No Defense to Liability for the “Hauling 

and Handling” Charge. 

A. By being unready to receive Otis’s equipment at the 
building site, Ring technically was in default under the 
contract. 

B. Under the unambiguous language of the contract, de¬ 
livery of this equipment by Otis to Ring’s other warehouse 
in Washington by reason of Ring’s unreadiness to receive 
it at the building site, was full compliance with Otis’s de¬ 
livery responsibility. Further movement from the ware¬ 
house to the building site was Ring’s obligation. 

C. By failing to be ready to receive equipment at the 
building site, as required by the contract, Ring cannot 
place on Otis the burden of double handling and double 
delivery thereof. 


ARGUMENT. 

I. Preliminary Statement. 

The difficulty in writing this answer to Ring’s brief lies 
in the maze of obscurity and complexities with which Ring 
has clouded the essentially simple issues which this litiga¬ 
tion presents. 

Ring was about to build a large office building at 18th and 
M Streets, Northwest, in Washington. Elevators were 
needed for the building and they were ordered from Otis. 
A lengthy, carefully drawn contract was prepared and 
signed. The elevators were installed, accepted and are now 
operating. Ring, however, by torturing the language of the 
contract completely out of shape and by raising legal 
“straw men”, has attempted to get out of paying the con¬ 
tract price for the elevators and to deprive Otis of approxi¬ 
mately $53,000 of the purchase price. 

Otis sued; Ring answered; motions for summary judg¬ 
ment and affidavits were filed; Ring was given an oppor- 
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tunity to make an extensive oral argument; and the District 
Court Judge made short shrift of King’s position. It found 
the contract clear and unambiguous, it found Ring’s so- 
called factual and legal defenses spurious and it entered 
judgment that Ring should pay what it owed under the 
contract. 

The primary matter before this Court is the interpreta¬ 
tion of the price provisions of the written contract and the 
determination that Ring owes what the contract says it 
owes. 

There are no issues in the case as to any other matters 
between the parties, excepting the determination of the lia¬ 
bility for a small charge of $798.03 for “hauling and han¬ 
dling” certain equipment. This arose because Ring, for 
its own convenience, required a double handling and deliv¬ 
ery, and the issue is whether Ring or Otis should pay for 
the second handling. The District Court ruled that Ring 
should pay. 

EE. The Price Provisions of the Contract. 

A. The agreement contemplated a “base price” plus an 
“escalation”, which together comprised the “total 
price”. 

It is a fundamental law of contracts that a Court should 
construe a written instrument so as best to effectuate the 
intention of the parties. Green v. Obcrgfell, 121 F (2d) 46 
(App. D. C. 1941), Cert, denied, 314 U. S. 637; S. S. Kresge 
Co. v. Sears, 87 F(2d) 135 (CCA 1, 1936), Cert, denied, 
300 U. S. 670; Prudential Ins. Co. of America v. Nelson , 
101 F(2d) 441 (CCA 6, 1939), Cert, denied, 308 U. S. 583. 
This intention is to be determined by the language em¬ 
ployed in the instrument, Buchanan v. Swift , 130 F(2d) 483 
(CCA 7, 1942); Peerless Weighing and Vending Mach. 
Corp. v. International Ticket Scale Corp. y 126 F(2d) 239 
(CCA 3, 1942), and in arriving at the meaning of such 
language, all the terms and provisions are to be read to¬ 
gether and each construed with reference to the others. 
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J. A. LaPorte Corp. v. Mayor <£ City Council of Baltimore, 
13 F. Supp. 795 (D. C. Md., 1936); Westinghouse Electric 
& Mfg. Co. v. Binghampton By. Co., 255 Fed. 37S (N. D. 
N. Y., 1919). 

King concedes that the contract provides for a “total 
price”, made up of a “base price” and an “escalation” 
thereon. (Ring Brief, pp. 3, 27-32 passim). 

Ring’s Brief inextricably mixes up three alternative po¬ 
sitions as to what the “total price” may be. 

(1) First , Ring contends that the “total price” is 
$179,420, consisting of a “base price” of $179,420, plus 
zero “escalation”. (Ring Brief, pp. 7, 8, 14, 16, 24, 
46). 

(2) Secondly, Ring contends that the “total price” 
is $197,630, consisting of a “base price” of $197,630 
plus zero “escalation”. (Ring Brief, pp. 14, 27, 28, 30, 
36, 39). 

1 (3) Thirdly, Ring contends that the “total price” is 
somewhere between $179,420 and $197,630, consisting 
of a “base price” of $179,420 plus “escalation” not to 
exceed $18,210 (Ring Brief, pp. 3, 4,14, 30, 32). 

All three are demonstrably wrong, and contrary to the 
clear meaning of the simple and unambiguous language of 
the contract. 

The contract (R. 10) first states the “base price ” uncon¬ 
ditionally at $197,630.00. 

The next sentence of the contract (R. 11) modifies this by 
providing for a future “escalation” of this price under a 
separate “Price Adjustment Provision” incorporated by 
reference. 

The “Price Adjustment Provision” (R. 24) provides 
that: 

“The price set forth in this contract is subject to ad¬ 
justment for changes in the cost of labor and material 
to be determined as provided below. The resulting 
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adjustment in price under this provision shall be made 
at the time final payment is due and shall not increase 
the price to more than the maximum price permitted by 
any applicable legally issued regulations of the Office 
of Price Administration in effect at the time final pay¬ 
ment is due.” (Emphasis supplied) 

In other words, Otis’s right to invoke the “escalation” 
at some date in the future is subject to a veto by OPA at 
that time, if OPA is then regulating elevators. 

Then, at the end (R. 24), the “base price” is qualified by 
the following caveat:— 

“The price set forth in this proposal is subject to ap¬ 
proval by the Office of Price Administration of an 
application filed by us for an adjustment of our maxi¬ 
mum prices. Our present maximum or ceiling price for 
the equipment covered by this proposal is $179,420.00.” 

It would seem impossible to interpret this simple series 
of sentences in other than one manner, namely, 

(1) The “base price” is to be either $179,420 or 
$197,630, dependent upon OPA action on Otis’s pend¬ 
ing application. 

(2) Whichever “base price” is applicable is subject 
to “escalation” upward or downward at some indeter¬ 
minate future date, but under possible OPA veto at 
tliai time, if OPA is then regulating elevators. 

Most of Ring’s argument is devoted to a discussion of 
its first and second alternatives, mentioned above, namely, 
that the “base price” is either $179,420 or $197,630, and 
that in neither event is any “escalation” to be allowed, be¬ 
cause the “escalation” clause is illegal. Since the question 
of illegality does not involve the wording of the contract 
or its interpretation, we can pass that question here and 
reserve its discussion for a later point in this Brief (see 
pp. 22-26, infra). 
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However, Ring does propose one fantastic interpretation 
of the contract language, which deserves comment. 

At pp. 28-32 of its Brief, Ring purports to analyze the 
language to mean that the “escalation” applies only to the 
“base price” of $179,420 and that it does not apply to the 
alternative “base price” of $197,630. 

Ring first admits (R. 28) that the language of the con¬ 
tract “seemingly” applies to the “base price” of $197,630, 
and then proceeds to argue that it doesn’t because— 

(1) Otis orally agreed that it didn’t. 

(2) It would be illegal if it did. 

Before passing to these two points, the language should 
be examined for possible ambiguities or uncertainties of 
meaning. If it is clear and unambiguous, then no parol 
evidence of other meaning can be considered. Ring con¬ 
cedes this legal principle at p. 43 of its Brief. If it is clear 
and unambiguous, its legality or illegality is irrelevant as ' 
to its interpretation. It can only mean one thing, and the 
legality issue would go to its enforcement, not its meaning. 

What is to be “escalated”? The “escalation” clause 
says it is the “price set forth in this contract”. 

Is this ambiguous or uncertain? Is there more than 
“one price set forth in this contract”? If there is only one 
“price”, what is its amount? 

These questions are easy to answer, and there is only 
one answer. 

In the first place, the '‘ price” to be “escalated” can only 
be the “base price”. It can’t be the “total price”, because 
that, by definition includes the “escalation”. There is no 
dispute about this; Ring concedes it (Ring Brief, pp. 28-32, 
passim). 

In the second place, the “price set forth in this contract” 
can only mean $197,630. It cannot possibly mean $179,420. 
The following points leave this beyond doubt: 
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(1) Immediately after stating the contract “base 
price” of $197,630 (R. 10), the contract reads, in the 
next line, (R. 11) “ This price is subject to (escala¬ 
tion)”. 

(2) In the separate “Price Adjustment Provision” 
(R. 13) incorporated by reference, the escalation is to 
be applied to “the price set forth in this contract 

(3) In the OP A caveat clause (R. 14) the $197,630 
price is referred to as “the price set forth in this pro¬ 
posal 

(4) In that same caveat clause, the $179,420 is de¬ 
fined as “our present maximum or ceiling price 

We submit that no further elaboration is necessary. The 
price provisions are clear and unambiguous. They mean 
just what they say, and provide for: 

(a) alternative “base prices” of $179,420 and $197,- 
630, dependent upon some OPA action; 

(b) “escalation” according to the agreed formula 
upon whichever “base price” is applicable, and sub¬ 
ject to possible OPA veto. 

B. If OPA approval of the $197,630 base price was a con¬ 
dition precedent, the condition was performed or was 
excused or waived. 

Ring’s Brief (pp. 38-42) stresses the point that OPA 
“approval” of the $197,630 “base price” was an “express 
condition precedent”, and that it was not fulfilled. 

The difficulty with Ring’s argument is that it proceeds 
from a false initial premise, arising from a misquotation 
of the language of the contract. 

The whole of Ring’s argument is based on the assumption 
that the contract requires OPA to approve the specific price 
of $ 197,630 . Ring says (Brief, p. 39): 
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“The agreement says $197,630 became the price if 
OPA approved it.” 

And further (p. 39): 

“. . . approval by OPA was a condition precedent to 
the establishment of $127,630 as the price ...” 

And further (p. 42): 

“The contract does state that appellee proposed to 
furnish and install the equipment at this price ($197,- 
630) but only if such price were approved by OPA”. 

And further (p. 23) : 

“The contract expressly states that price is to be $197,- 
630 only if OPA approved it.” 

And further (p. 14): 

“The sum of $197,630 only became the contract price 
if approved by OPA”. 

These are misquotations. The language of the contract 
is quite different. It says that OPA is not to approve a 
price of $197,630 or any other specific price. What OPA 
is to approve is 

“an application filed by us (Otis) for an adjustment of 
our maximum price” (R. 14) 

That application (R. 23-4) was for a general increase in 
all prices of about 11%. If allowed, the installed price of 
the particular equipment (before “escalation”) would have 
been raised to $197,630. 

Therefore, if OPA approved this general increase (which 
never mentioned the particular Ring contract), the $197,630 
price would automatically attach. 

Ring, in its Brief, (pp. 38-42), continuously stresses the 
point that OPA did not approve the specific price of $197,- 
630. There is no question about the fact that OPA did not 
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give any such specific approval. The short answer is that 
they were not supposed to and, of necessity, could not. 

How could Otis, in January 1946, have filed an applica¬ 
tion with OFA for the approval of a specific price for the 
special furnishing and installation of five special elevators, 
the provisions of which had not even yet been negotiated? 
How could a proposal dated in March, 1946 have been made 
a part of an application with OPA filed in the preceding 
January? 

What was it that Ring contemplated when it signed the 
proposal to Otis on March 27, 1946? The proposal itself 
contains the answer. Ring contemplated that OPA might 
grant Otis permission for a general 11% increase in Otis’ 
prices. If Otis was so permitted to increase its prices gen¬ 
erally, Ring agreed automatically to pay a “base price** of 
$197,630 . This is exactly what happened and it happened 
after March 27,1946 . 

Whether OPA granted Otis’ application before or after 
the date when Otis accepted Ring’s proposal was wholly 
irrelevant to Ring; the only thing that Ring required was 
that the OPA approval was to be subsequent to March 27, 
1946. 

Clearly, OPA did approve Otis’ price increase. It con¬ 
sidered the January 1946 application and made a “final dis¬ 
position” of it (within the meaning of Supp. Order No. 
142, Sec. 2(f)) by decontrolling elevators entirely. In 
effect, OPA said— “You have asked for an 11% increase, 
we grant you an unlimited increase and unrestricted price 
ceilings from now on”. The greater includes the lesser, 
and OPA clearly “approved” the pending application for 
a general, across-the-board 11% price increase. 

Ring argues (Brief, p. 23) that Otis is taking the position 
that the decontrol order of OPA caused a “new contract** 
to “spring into existence”. Nothing could show a more 
complete misunderstanding of Otis’ position. Otis’ posi¬ 
tion is, as stated above, that the base price of $197,630 was 
not to become effective unless OPA at some time after 
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March 27,1946 favorably acted on Otis’ request for a gen¬ 
eral increase in Otis’ price levels. The complete removal 
of all controls, and the permission to Otis to charge any 
price that it wished, was clearly a favorable action on a 
request for a higher price level. Does Ring contend that 
the decontrol order operated to forbid Otis from increasing 
its March level of prices? The decontrol order either per¬ 
mitted or prevented Otis from putting a higher price level 
into effect; and it is obvious that the decontrol order was a 
permission and not a denial. 

Therefore, no new contract sprang into existence but the 
higher “base price” of $197,630 automatically attached just 
as Ring contemplated and just as Ring had recited in the 
proposal. 

In the District Court, Ring relied heavily on Simpson 
Bros., Inc. v. District of Columbia, 73 F. Supp. 858 (D. C. 
D. C., 1947) to support its position that decontrol was not 
“approval”. In its Brief in this Court (p. 31) the Simpson 
case is given casual treatment, but since it may be com¬ 
mented on in oral argument, a brief analysis of it seems in 
order. 

In the Simpson case the contract provided for the deliv¬ 
ery of goods at certain specified prices. No specific other 
or alternative price was stated in the contract under any 
conditions. The contract contained an “escalator clause” 
providing for a variation in the contract price depending 
upon the fixing of other specific maximum prices by OP A 
from time to time. The “escalator” clause did not even 
provide that such new prices would become the contract 
price but provided that the contract price should be modi¬ 
fied by a mathematical ratio related to the extent of such a 
new maximum price fixed by the OP A. 

The OPA never fixed any new maximum price but during 
the course of the contract issued a “decontrol” order. The 
vendor claimed that the new open market price after decon¬ 
trol should become the equivalent of a new maximum price 
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fixed by OPA for the purpose of making the mathematical 
computations to increase the contract prices. 

The Court very properly ruled that no such intention of 
the parties could be derived from the contract and that 
full decontrol by OPA was not the equivalent of the fixing 
of a new specific definite maximum price for the article. 
The Court held that under the circumstances to allow the 
“open market” price to become the base for the escalation 
would, in fact, be writing a new contract for the parties. 

The Simpson case is clearly right on its facts, but is 
totally different from the present case: 

(1) The Simpson case did not contain two specific defi¬ 
nite alternative prices, one of which was to become 
definitely and automatically effective upon the happening 
of such a contingency. 

(2) In the Simpson case the condition precedent was the 
fixing of a definite specific new maximum price by OPA; 
in the present case the condition precedent was merely 
approval by OPA of a general application for a general 
increase in price by Otis. 

(3) In the Simpson case decontrol was clearly not the 
fixing of a new definite specific maximum price by OPA; 
in the present case decontrol by OPA was clearly approval 
of the pending application for a general rise in price. 

C. The escalation provision is clear, and unambiguous. 

There is not a word in Ring’s brief suggesting any un¬ 
clarity or ambiguity in the meaning of the “escalation” 
clause. 

Ring’s suggestion that it applies only to a $179,420 “base 
price”, but not to a $197,630 “base price” we have already 
disposed of. (pp. 13-17, supra). 

The “escalation” clause requires no interpretation. It 
says, in simple language: 
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1. The “base price” is to be “escalated” on a mathemat¬ 
ical formula, set out in the agreement. 

2. The “escalation” is to be computed in the distant fu¬ 
ture, after final performance of the entire contract. 

3. If there is no price control in effect at that future 
time , the “escalation” may be freely computed in accord¬ 
ance with the formula. 

4. If there is price control in effect at that time , it will 
control the “escalation” and will set a ceiling beyond which 
the “escalation” cannot go. 

Ring’s entire argument on the “escalation” is: 

1. Otis orally agreed that it didn’t mean what it says, 
but means exactly the opposite; namely, that OPA does not 
have a future veto, but must affirmatively approve the “es¬ 
calation ”. (Brief, pp. 3, 4) This is clearly barred by the 
parol evidence rule (see pp. 26-2S infra). 

2. The “escalation” provision is illegal and void, as a 
violation of the Price Control Act and Regulations. (Brief, 
pp. 24, 27, 28, 32, 3S, 39, 41, 42). This will be considered in 
the following section of this brief. 

D. The escalation is legal. 

This Court can dispose of the question of “illegality” 
perfunctorily, by asking Ring’s counsel this question: 

“How can a contract be illegal because it violates a 
law that was repealed, so far as the contract is con¬ 
cerned, before the contract was signed and became 
effective?” 

The record shows that all price control on elevators was 
lifted on April 8th , and the contract was accepted and 
signed on April 10th. How can the contract be illegal, be¬ 
cause in violation of the non-existent regulation? 

Yet, even assuming that OPA controls applied to this 
agreement when it was signed and became a binding con- 
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tract (which is not the fact), the terms of the agreement are 
fully legal. 

Ring’s argument on the illegality of the ‘‘escalation” 
may be stated as follows: 

Where a seller files an application for a higher price level 
under OPA Order 142, he may only charge thereafter such 
higher price as the OPA specifically authorizes. Therefore, 
since Otis only asked for an 11% increase (i.e., $197,460) 
it is illegal to provide in the contract, for anything higher 
under any circumstances. (Brief pp. 5, 14, 24, 27, 28, 32, 
38, 39, 41.) 

The following are the answers to this contention: 

(a) OPA price control may lawfully operate only on 
prices for operations completed during the term of its ef¬ 
fectiveness. It cannot and does not purport to regulate 
transactions winch are not closed until after OPA dies, or 
until after OPA has released all controls over the particular 
transactions. 

(b) A contract is perfectly valid which provides for the 
fixing of the price at the time of delivery. The OPA Regu¬ 
lations themselves make this clear. Section 23 of MPR 136 
(R. 43-4) specifically authorizes a contract where the price 

“can be increased up to the maximum price in effect at 
the time of delivery 77 . 

Section 4 of Order 119 (R. 44) specifically authorizes a 
price which 

“can be increased up to the ceiling price in effect at the 
time of delivery. 77 

Yet, despite these clear statements that prices may be 
related to higher prices in the distant future date of deliv¬ 
ery, Ring makes the bald statement in its Brief (p. 42): 

“For it would have permitted a party to project prices 
into the future which were in violation of OPA at the 
time the contract was made. 77 
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What happened here is exactly what the OPA Regula¬ 
tions specifically authorized: 

(a) Otis fixed a “base price” related to the then-existing 
ceiling. 

(b) Otis inserted an “escalation” clause to get the bene¬ 
fit of price-level changes during the long future period be¬ 
fore delivery, and to get the equivalent of the “maximum 
price in effect at the time of delivery”. 

(c) In order to be sure that the contract would not be 
defective because of indefiniteness, Otis provided that the 
price “at the time of delivery” should be: 

(1) A fixed mathematical amount based on “base price” 
plus “escalation”; or 

(2) the maximum price in effect at the time of delivery, 
if this was lower than (1). 

HoW else, in a contract of this kind, could a seller get 
the benefit of the beneficient provisions of MPR 136 and 
Order 119? 

This kind of contract is legal in every detail. It is sig¬ 
nificant that, not only does Ring’s brief misstate the law 
on the future relationship of prices (supra) but it never 
mentions MPR 136 or Order 119, although both are printed 
in the Joint Appendix and were fully argued in the District 
Court. 

(d) Section 2(f) of Order 142, the only foundation of 
Ring’s argument, has nothing whatever to do with the va¬ 
lidity of the “escalation” clause. 

As Ring’s brief makes clear (Brief, pp. 14, 23, 24, 27, 
28, 32, 41) the argument of illegality is based entirely on 
OPA Order 142. The obvious fallacy in Ring’s argument is 
disclosed in the title of the regulation itself. (Ring brief, 

pp. 11-12). 


25 


The Title reads— 

“Prices for Deliveries made Pending Disposition of 
the application ” 

This order relates only to the question of prices when 
deliveries are made before an application is disposed of. 
It permits deliveries to be “made during the pendency of 
the application” at more than the ceiling price at time of 
delivery. 

In such cases, the seller only pays the ceiling price until 
OP A acts on the application and allows the higher price. 
Then, although delivery has already been made, the seller 
may then collect from the buyer an excess or additional 
price to the extent that OP A has allowed it. 

This statement of the content of the Regulation shows 
how absolutely irrelevant it is with respect to the legality 
of a contract which relates prices to the date of future de¬ 
livery as expressly permitted by MPR 136 and Supplemen¬ 
tal Order 119. 

Further, in this case no delivery was made prior to OP A 
action on the application; there was no delivery “made 
pending disposition of the application”; there was no de¬ 
livery made until long after OP A had acted on the applica¬ 
tion; there was no delivery made until long after OP A had 
completely decontrolled elevators. 

We therefore submit that Supplemental Order 142 has 
nothing to do with the contract in issue, and its provisions 
can have no bearing whatever on the question of the legality 
of the escalation clause. The legality of that clause is fully 
sustained by MPR 136 and Supplemental Order 119, both of 
which are wholly ignored in Ring y s brief. 

(e) Finally, reference to the case of Philadelphia Coke 
Co. v. Bowles, 139 F(2d) 349 (Emer. C. A., 1943) is appo¬ 
site. Curiously enough, this case was one of the principal 
buttresses of Ring’s argument in the District Court but 
in this Court is not even mentioned in Ring’s brief. 
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In tliat case, the Court struck down transactions in vio¬ 
lation of OPA regulations where the transactions were 
fully completed during the life of OPA controls. 

The language in that case shows that the whole spirit 
and concept of the OPA was to handle the price economy of 
the country so as to effectuate controls during the period 
when the country’s economy would be adversely affected by 
unregulated prices. Conversely, no control was to be exer¬ 
cised over transactions whose pricing could in no way 
injure the country’s economy. 

By its very act of decontrolling all elevators on April 8, 
1946, OPA has made an official record that, in its opinion, 
no payment of any price by any purchaser at any time 
thereafter for deliveries made thereafter could have the 
slightest adverse affect on the country’s economy. 

What King contends now is that it was illegal in April, 
1946, to make provision for the payment more than a year 
later of an escalated price on the elevators covered by 
Ring’s contract, even though OPA two days before the con¬ 
tract was executed expressly disassociated price control 
from any part of the elevator industry. 


Although, as we have said above, the question of illegal¬ 
ity is academic in this case because there was no price con¬ 
trol on elevators on the day that the contract was executed 
and became effective, it is quite clear that, even if OPA 
regulations did apply, every part of the contract was com¬ 
pletely lawful. 

m. 

i 

There Is No Ambiguity in the Contract. 

Having failed, by the use of the foregoing arguments to 
avoid paying the contract price, Ring is next driven to an 
effort to rewrite the contract by parol evidence. 

Although Ring concedes that 

“parol evidence is not admissible to vary, alter or con¬ 
tradict the clear terms and conditions of a written 
agreement” (Brief p. 43), 
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Ring contends that that is not the situation here. 

In the affidavit filed by Ring (R. 47-55) Ring proposes to 
oiler oral testimony of precontractual oral representations 
by employees of Otis to the following effect: 

(1) Ring was only to pay such specific amount as 
OPA might specifically designate in approving Otis’ 
application . 

Under no interpretation of the parol evidence rule could 
this be admissible. The contract says in unambiguous 
terms (R. 14) that OPA is merely to approve Otis’ general 
application for a general 11% increase across-the-board. 
As we have pointed out, OPA, in acting on a January, 1946 
application could hardly be expected to designate a specific 
price on a March, 1946 proposal. To convert the contract 
clause (R. 14) from an approval of a general price increase 
to the fixing of a specific price for this particular contract 
is barred by the parol evidence rule. 

(2) Ring was only to pay such amount of escalation 
as might be expressly determined and authorized by 
OPA. 

Under no interpretation of the parol evidence rule could 
this oral evidence be admissible. The contract provides in 
clear and unambiguous language (R. 11-13) that the escala¬ 
tion is not to be computed until the contract is completed 
and final delivery is made; that the amount of escalation is 
to be determined by future changes in public price indices; 
that OPA is to have nothing to do with the escalation unless 
OPA happens to be still regulating elevators in the distant 
future when the escalation is to be computed. 

To convert the contract clause from a possible future 
OPA veto of escalation into a present affirmative OPA 
allowance of escalation is barred by the parol evidence rule. 

Ring’s effort to rewrite the contract by parol evidence is 
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particularly flagrant in view of the strongly worded inte¬ 
gration clause in the agreement: 

“_ all prior representations or agreements not incor¬ 

porated herein are superseded.” 

The alleged representations clearly are an attempt by the 
defendant to contradict and vary the terms of the written 
instrument and, accordingly, violate the parol evidence rule 
and are inadmissible as evidence. Lippincott v. Kerr, 40 
F.(2) 802 (App. D. C. 1930); Mathew v. Moncrief, 135 
F.(2d) 645 (App. D. C. 1943); Eowenstein v. Richardson, 
135 F.(2d) 803 (App. D. C. 1943). 

Since these alleged representations would be excluded, 
if offered at the trial, under the parol evidence rule, they 
are equally inadmissible to consideration on a motion for 
summary judgment. Fox v. Johnson <&> Wimsatt, 31 F. 
Supp. 64 (D. C. D. C. 1940), affirmed 127 F.(2d) 729 (App. 
D. C. 1942); Miller v. Miller, 122 F.(2d) 209, 212 (App. 
D. C. 1941); Wier v. Texas Company, 79 F. Supp. 299, 308 
(W. D. La. 1948); Russell v. Barnes Foundation, 50 F. 
Supp. 174, 177 (E. D. Pa. 1942); Fed. E. C. P. No. 56; 
3 Moore’s Federal Practice 3187; 49 C. J. S. 414. See 
also, Walling v. Fairmont Creamery Co., 139 F. (2d) 318 
(CCA 8,1943); Seward v. Nissen, 2 F. R. D. 545 (D. C. Del. 
1942); Hartmann v. Time, Inc., 64 F. Supp. 671 (E. D. Pa. 
1946); S. E . C. v. Payne, 35 F. Supp. 873 (S. D. N. Y. 1940); 
Dickheiser v. Penna. R. Co., 5 F. R. D. 5 (E. D. Pa. 1945). 


Ring is then finally driven into alleging “ambiguities” 
in the contract in no way related to the parol evidence pro¬ 
posed to be offered by Ring in his affidavit. 

In its Brief (pages 42-43) Ring suggests two ambiguities 
in the contract neither of which was suggested in the court 
below. Ring apparently has abandoned the theory of “am¬ 
biguity” on the basis of which the affidavit was prepared 
and substitutes the following: 
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(a) Ring first alleges that the contract is “ambigu¬ 
ous” because it does not specifically say that a decon¬ 
trol order by OPA would be considered as an “ap¬ 
proval” of Otis’ application for an increase in price 
levels. 

We can freely concede that the contract does not spe¬ 
cifically recite decontrol as a method of “approval” but 
certainly there is no ambiguity. What the contract requires 
is that OPA should “approve” Otis’ application. 

Whether decontrol is or is not such an “approval” is a 
matter of law for this Court to determine. 

In addition, there is not a word in the so-called “oral 
representations” set forth in Ring’s affidavit which would 
have the slightest bearing on the resolution of this “ambi¬ 
guity” if there was one. A careful reading of the affidavit 
(R. 47-55) shows that the oral statements, if any, refer only 
to “approval of OPA”. 

(b) The second alleged “ambiguity” is that it is not 
clear from the contract whether the escalation clause 
applies only to increase the $179,420.00 “base price” 
or applies as well to the $197,630.00 “base price”. This 
contention has already been examined (pp. 13-17, 
supra) and the arguments which refute it need not be 
repeated here. 

IV. 

There Was No Mistake, Mutual or Unilateral, as to Any 
Fact Connected With the Contract. 

Ring’s final effort to rewrite the contract is to allege a 
“mistake of fact”, on the basis of which the contract should 
be “reformed.” (Brief pp. 33-38). 

The “mistake of fact” alleged is that neither party knew 
that OPA had already approved Otis’ application, and had 
gone even farther and had fully decontrolled all elevators, 
during the period between the admission of Ring’s proposal 
of March 27th and Otis’ acceptance on April 10th. 
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In the first place, this is no “mistake of fact” at all, it 
is a clear “mistake of law”. Denver Union Stock Yard 
Co. v. Brotherhood of Ry., etc. Employees, 48 F. Supp. 308 
(D. C. Col., 1942) (mistaken belief that parties were gov¬ 
erned by Railway Labor Act). Ring admits this in its 
Brief (pp. 15, 33). 

In the second place, the whole argument is based on a 
false premise, disclosed in the first sentence of the agree¬ 
ment (R. 33). Ring opens by saying: 

“It seems obvious that the parties would never have 
based the price of the elevators on OP A action if they 
had known of decontrol when the contract was exe¬ 
cuted.” 

This is just the repetition of the same misstatement of 
the contract that runs throughout Ring’s brief. The parties 
did not base anything on OPA action, except that the 
higher “base price” required OPA approval of Otis’ Janu¬ 
ary, 1946 application. 

Ring is trying to lift itself up by its own boot-straps. It 
argues: 

1. The contract as drawn requires no specific OPA ap¬ 
proval of any specific price. 

2. We want to reform the contract so that it will require 
OPA approval of a specific price in excess of $179,420 be¬ 
fore we must pay more. 

3. We may do this by showing a “mutual mistake of 
fact.” 

4. The “mutual mistake of fact” is based on the fact that 
the contract between the parties requires OPA approval of 
a specific price. 

Ring postulates the conclusion in order to reach it. 

In the third place, there couldn’t be any mistake. Ring 
proposed to pay the $197,630 “base price”, if, at some time 
after March 27th (the date of its offer) and prior to the 
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completion of the contract and final payment, OPA ap¬ 
proved Otis’ application for a general price increase. The 
exact day when this took place was immaterial. It could 
have been the same day, the next day, or a year hence. No 
condition was imposed by Ring that it had to be before 
Otis accepted the offer, contemporaneously therewith or 
subsequent thereto. 

How can Ring be prejudiced by OPA’s early and prompt 
action? Ring’s own proposal denies it. Ring knew that 
OPA action allowing higher prices had been requested and 
it agreed what its effect would be. Any argument based on 
the relative dates of “decontrol” by OPA and “accep¬ 
tance” by Otis and the knowledge of either party of the 
actuality of decontrol, is without merit. 

V. 

No Issue Was Raised in the District Court as to the Math- 
matical Accuracy of the Computation of the “Escala¬ 
tion”. 

We have attached hereto as an appendix an extract from 
the official transcript of the oral argument in the Court 
below. It contains the Court’s specific inquiry of Ring’s 
counsel as to the exact nature of his claim of “factual 
issues”. The answer was fully consistent with Ring’s affi¬ 
davit and Ring’s Brief in the District Court. No issue of 
fact teas raised except the alleged pre-contractual oral rep¬ 
resentations, Specifically, no suggestion was made that 
there teas an issue over the arithmetic of the “escalation”. 

Even here, where Ring raises the question for the first 
time, no intimation is given of the nature of any mistake in 
the arithmetic. All Ring says is that a “general denial” 
clause can be found in its answer, and therefore this denies 
the correctness of the arithmetic, which Otis must therefore 
prove at the trial (Ring Brief, pp. 13, 21, 25). 

This case falls squarely within the rule that the “notice 
pleading” aspects of Federal practice disappear in cases 



where the parties, by affidavits in support of, and in opposi¬ 
tion to, summary judgment seek a ruling from the Court, 
under Rule 56, whether there are any genuine issues of 
fact. It is the content of the affidavits that govern. Gen¬ 
eral allegations in the pleadings cannot stand against the 
sworn statements of the parties. 

As stated in 3 Moore’s Federal Practice 3174-5, 

“ ‘The very object of a motion for summary judgment 
is to separate wliat is formal or pretended in denial or 
averment from ivhat is genuine and substantial, so that 
only the latter may subject a suitor to the burden of a 
trial.’ To attain this end, the rule permits a party to 
pierce the allegations of fact in the pleadings and to 
obtain relief by summary judgment where facts set 
forth in detail in affidavits, depositions, and admissions 
on file show that there are no genuine issues of fact 
to be tried.” (Emphasis supplied). 

It seems quite clear that where summary judgment is 
invoked, the effect of purely formal denials in an answer is 
nullified. They may be valid to raise issues as part of 
“notice pleading 7 * but the parties are given the option to 
invalidate them by converting the case into a “sworn fact 
pleading ” under Rule 56. In that case, sworn averments 
generally require sworn denials by the opponent, or, for 
purposes of summary judgment, the sworn averments 
will be taken as undenied. 

In Fletcher v. Krise, 120 F. (2d) 809 (App. D. C. 1941), 
this Court entered summary judgment in a case in which 
defendant, under oath, filed a certificate of plaintiff’s dis¬ 
barment, to which plaintiff filed no sworn opposition. Chief 
Justice Groner said: (pp. 811-2) 

“Appellant also argues that since he was neither re¬ 
quired nor permitted to file a pleading responsive to 
appellee’s answer, the allegation of his disbarment 
must be taken as denied under Rule 8(d). This argu¬ 
ment, however, overlooks the purpose of Rule 56 which 
is to dispose of cases where there is no genuine issue 
of fact, even though an issue may be raised formally 
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by the pleadings. Along with the averment, appellee 
filed certified copies of the orders of disbarment en¬ 
tered by the court below, this court, the Supreme Court, 
the Virginia District Court, and the Court of Claims. 
If in this state of the record, appellant had desired to 
challenge the verity of the orders, he might have served 
and filed opposing affidavits under the express terms 
of Rule 56(c). His inability to do so left the case with 
no genuine issue on this point. As we are holding that 
appellant’s disbarment deprived him of any right to 
compensation either under his contract or on a quan¬ 
tum meruit, every necessary condition existed for the 
application of the Rule.” (Emphasis supplied) 

In Williams v. Kolb, 145 F(2d) 344 (App. D. C. 1944), 
this court, per curiam, stated the principle in the following 
language: 

“Defendants filed sworn pleadings setting out in great 
detail facts showing that the holder of the note at the 
time of the sale was a purchaser, and the trustee had 
no interest therein. Plaintiff filed no counter affidavits. 
He relied upon general allegations in his complaint 
that the holder of the note was ‘in fact and truth the 
agent, tool and straw’ of the trustee. Such general 
allegations were not sufficient on a motion for summary 
judgment to raise an issue of fact against the detailed 
statements sworn to by the defendants.” (Emphasis 
supplied) 

See also Engl v. Aetna Life Ins. Co., 139 F(2d) 469 (CCA 
2d, 1943); Chapman v. United States, 139 F(2d) 327 (CCA 
8th, 1943). 

Ring relies entirely on an excerpt from this Court’s opin¬ 
ion in Garrett Biblical Institute v. American University, 163 
F(2d) 265 (App. D. C., 1947), taken out of its context, and 
cited without reference to the facts. 

We should first look at the implications of Ring’s 
position. 

Otis’s complaint affirmatively alleged (Paragraph 7 and 
Exhibit B; R. 3, 15) the amount of the escalation “per de¬ 
tail attached” as computed and submitted to Ring on De- 
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cember 12,1947. Bing’s answer, consisting of six defenses 
(R. 17-22) says no word to contest this, directly admits the 
receipt of the bill and detailed computation of the escala -» 
tion, and admits non-payment (R. 18). In Ring’s “fourth 
defense” (R. 20-1), Ring again admits receipt of the de¬ 
tailed compulation of the escalation, and excuses non-pay¬ 
ment upon the sole ground of non-liability under the con¬ 
tract (R. 21). 

Not only is there no issue raised as to the correctness of 
the computation but Ring affirmatively limits its defense to 
the “escalation” to the single point of interpretation of the 
contract. 

In this state of the record, Otis then filed Sullivan’s 
affidavit in which, inter alia, he restated, under oath, the 
above-recited averments of the complaint dealing with the 
amount of the escalation (R. 26, footnote 10). Ring filed 
a longer, extensive affidavit in opposition, never mention¬ 
ing the amount of the escalation or contesting it in any way 
(R. 47-55). The affidavit never mentioned the detailed com¬ 
putation delivered in December 1947, and ignored the issue 
entirely. Later Ring filed a supplemental affidavit (R. 61-3) 
similarly ignoring the issue. 

Finally, at the oral argument, under question from the 
District Court judge, Ring’s counsel again disclaimed any 
issue over the correctness of the arithmetic (Appendix to 
this Brief). 

Now, for the first time, in this Court, Ring says that sum¬ 
mary judgment for the escalation is wrong, because there 
was an issue of fact raised by the record as to the arith¬ 
metic of the computation, which required a trial by jury 
(Ring Brief, pp. 9,13, 21, 25). 

Where does this issue appear? It appears, says Ring, 
in the presence of a “general denial” (Ring Brief, 19-20). 
Where is this “general denial”? A reading of the answer 
discloses only one place, the end of the “second defense”. 
Here, after affirmatively admitting receipt of the detailed 
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computation of the escalation, the defense ends with the 
clause— 

“and denies each and every of the remaining allega¬ 
tions contained in the complaint.” 

We can pass over the question whether this is a denial at 
all of the correctness of the computation. But, assuming 
it is, what happens to the whole of summary judgment pro¬ 
cedure if Ring’s position is sustained? 

Ring now contends that if— 

(1) defendant pleads specific defenses to liability on 
the plaintiff’s claim; and 

(2) defendant, in its affidavits, limits itself to the 
same defenses and no others; and 

(3) defendant, at the oral argument, states of rec¬ 
ord that its defenses are limited to those specifically 
stated in its pleading and in its affidavits, 

defendant may, in the Court of Appeals, contend for the 
first time that there are other issues, never disclosed in the 
pleading, the affidavits or the oral argument in the District 
Court, solely because a “general denial” is stated in the 
answer. 

The short reply to this contention is that Rule 56 thereby 
becomes inoperative. If the argument is accepted, sum¬ 
mary judgment can never be entered in any case; defen¬ 
dant need never file any affidavits; defendant need not con¬ 
cern itself over the limitation of issues; need not concern 
itself with its position in the pleadings or affidavits; need 
not concern itself with its own position at argument. If 
Ring's contention is accepted, a mere “general denial 99 in 
an answer guarantees a trial by jury in any case no matter 
what subsequent papers are filed nor what action or posi¬ 
tion defendant may take. 

The Garrett case, on which Ring relies as its sole author¬ 
ity (Brief, pp. 19-20) stands for no such proposition. 

That case involved the administration of a university 
Fellowship. The issue was whether the holder had to study 
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at American University or might study elsewhere, as had 
been the practice for many years. The lower Court granted 
summary judgment and this Court reversed on the ground 
that there was a material question of fact. The University 
alleged in its Complaint that a large portion of the gift 
\ras made without restriction, was part of the University’s 
general funds and could be used any way the University 
desired. Garrett’s answer not only denied this allegation 
“but on the contrary states that the said fund teas created 
for the specific purpose of financing the Swift Fellowship 
and for no other purpose.” 

This Court found that— 

i “This particular conflict goes to the very heart of the 
controversy.” (Emphasis supplied.) 

This Court further noted that the University’s Com¬ 
plaint and affidavits actually stated merely legal conclu¬ 
sions, rather than facts, and did not overcome the infer¬ 
ences resulting from the many years of actual practice. 

The differences between that case and the present case 
are obvious. 

(1) In our situation there is a bald “general denial”. 
In the Garrett case there was a “general denial” plus an 
affirmative statement of a specific defense. 

(2) In our situation, the answer and affidavits wholly 
ignore the issue of the correctness of the arithmetic. In 
the Garrett case, the defendant’s papers squarely raised 
the contest between the wording of the documents and the 
effect of the years of actual administration. 

(3) In our situation, Ring in all its documents and in the 
oral argument in the District Court, disclaimed the exis¬ 
tence of any such issue. In the Garrett case, the issue 
heard in this Court had been vigorously argued below. 

The Garrett case lends no aid to Ring. 

Certainly the District Court cannot be held to have erred 
in fixing the dollar amount of the “escalation” in its judg- 
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ment, since Ring never questioned its correctness in that 
Court. If this Court, nevertheless, thinks the arithmetic 
should be investigated, the judgment should be affirmed in 
all respects, except as to the arithmetical calculations of 
the “escalation” as per contract. 

VI. 

Ring Is Liable for the Hauling and Handing Charge. 

The remaining issue between the parties involves the 
item of $798.03 for hauling and handling. Liability rests 
on a separate clause of the contract, which reads: 

“You agree that in case you do not take delivery of 
the machines and material at the building when we 
notify you they are ready , you will immediately make 
the payments due upon shipment as provided above, 
and designate some local point where you will lake de¬ 
livery. Upon your failure to designate within two 
weeks such point of delivery, we are authorized to 
warehouse machines and material within or without 
our factory at your risk and expense.” 

What happened here is that Ring, for its own conveni¬ 
ence, and because it was not ready to accept the equipment 
at the building site, directed Otis to deliver certain equip¬ 
ment to another of Ring’s buildings in Washington. Later, 
when the site was ready, Ring directed Otis to move the 
equipment to the site, which incurred a charge of $798.03. 
Ring insists that this charge, for the double handling, must 
be borne by Otis, even though it is a direct incident of 
Ring’s default. Such an inequitable result can follow only 
if the agreement makes it crystal clear. 

Not only does the agreement fail to impose liability on 
Otis but a fair interpretation clearly places it on Ring. 

1. Since Ring designated a local point at which it would 
take delivery , Otis’ obligations respecting delivery were 
complete. Therefore, the duty and cost of delivery from 
Ring’s selected intermediate warehouse to the site are on 
Ring, not on Otis. If Otis has completed delivery, and 
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Ring has ‘‘taken” it, how can Otis be subject to further 
and future delivery expense? 

2. When Otis has equipment to deliver, it is ready to 
assume a single delivery cost, namely, shipment at once 
from the factory to the site in Washington and unloading 
on the site. Therefore, if Ring is not in default under the 
agreement, and has the site prepared to receive the equip¬ 
ment, Otis pays a single direct transportation charge and 
a single unloading charge. 

But if Ring is in default and is not ready to take the 
goods at the site, two things happen at Ring’s option: 

(a) Otis will warehouse the goods at Otis’s factory 
or elsewhere at Ring’s expense, and later make deliv¬ 
ery to the site. This will subject Ring to the additional 
warehouse expense, but, since Otis has the privilege 
of selecting the warehouse location, Otis is not subject 
to any unnecessary duplication of loading, unloading 
or transportation expense. 

(b) Otis will deliver the goods directly to an alter¬ 
nate location selected by Ring. This will relieve Ring 
of the warehousing expense imposed under option 
(a) above but, as an alternative, will subject Ring to 
the extra expense of reloading and transporting the 
goods from Ring’s receipt point to the site. 

In other words, either option accomplishes the fair and 
equitable result of letting Otis off as nearly as possible 
free from any loss flowing from Ring’s default under the 
contract, and placing the loss on Ring. Ring is given an 
option to mitigate its loss by its ability to choose between 
the alternatives of paying warehousing or paying extra 
handling and transportation. 

Yet Ring takes the extraordinary position that, although 
all the loss of warehousing falls on it if it chooses option 
(a), all the loss of handling and transportation falls on 
Otis if Ring chooses option (b). To put it in other terms, 
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the purpose of the options in the agreement, says Ring, was 
10 give Ring a method by which it could load upon Otis the 
extra financial penalty flowing from Ring’s default under 
the contract. 

This extraordinary result can be reached only if the lan¬ 
guage of the contract were so clear that a court would have 
no option to construe it otherwise. Nothing of the sort 
exists here. No matter what happens, Ring pays for its 
own default. Under no circumstances can Ring be finan¬ 
cially liable for its own default in one instance and be able 
to throw the liability on Otis in the other. 

Significantly, Ring’s Brief contains no real discussion of 
this point, which was fully developed in the Court below. 
Ring confines itself to mere conclusions that it is not liable 
(Ring Brief, pp. 9, 21, 25-6). 


VU. Conclusion. 


It is respectfully submitted that the judgment of the Dis¬ 
trict Court in the amount of $53,794 (which sum consists 
of $18,210, representing amount due on base price, $34,- 
785.97, representing escalation under the Price Adjustment 
Provisions, and $798.03, representing the hauling and han¬ 
dling charge), plus interest and costs, should be affirmed. 
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APPENDIX. 


Official Transcript of Proceedings in District Court. 

Before Judge Tamm. 

[pp. 55-59] 

The Court: What, then, do you conceive to be the ma¬ 
terial issues of fact which arise to negative the Court’s 
declaratory summary judgment in favor of the plaintiff? 
What are the issues, the facts, as you see them? 

Mr. Earnest: In so far as—let me address myself first 
to our motion. If you agree with us as to our interpreta¬ 
tion of the law, agree with our legal interpretation as set 
forth in more detail in our memorandum, then the issues 
seem to be without dispute that the defendant is entitled to 
motion for summary judgment without regard to any mis¬ 
representations. Do you follow me on that? 

The Court: Yes. 

Mr. Earnest: For the simple reason that, as counsel 
concedes, it is a condition precedent to receiving $197,000 as 
distinguished from $179,000 that the application had to be 
disposed of. The only variance between us is he says the 
decontrol order of April 8th disposed of it, and I say no, 
you can’t have your cake and eat it, too. It tells you two 
ways in which it can be disposed of, neither of which are 
here. 

If you agree with us on that, then we are entitled to sum¬ 
mary judgment ourselves, but if you do not want to buttress 
your decision solely on that, then we say this—if I can turn 
to my answer, if I can put my hands on it hurriedly, or to 
the affidavit, it is just as well. 

In both the answer and the affidavit we set forth in the 
negotiating of the agreement, it being represented that 
OPA had established a maximum price of $179,420 for 
equipment and services contemplated, that pursuant to reg- 
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illations or orders of the OPA plaintiff had therefore filed 
an application for an increase, or for an adjustment of that 
maximum price of $179,420, which was still pending; that 
under the applicable regulations and orders of the OPA it 
was permissible for parties to provide in the contract for a 
specific price which was higher than the existing price, or 
ceiling provided the contract stated or established the 
maximum price for the product; that the application for 
adjustment of maximum price had been filed with OPA, and 
that the specific price was subject to the express approval 
of OPA, but with no payments. So our allegation is unde¬ 
nied. 

We say those representations were material representa¬ 
tions and but for which we would not have signed the agree¬ 
ment. 

It does not do violence to the parol evidence rule, I refer 
in our brief and memorandum to Merriam v. United States, 
107 U. S. 437, where the Court said: 

“It is a fundamental rule that in the construction of 
contracts the courts may look not only to the language 
employed, but to the subject matter and the surround¬ 
ing circumstances, and may well avail themselves of 
the same light winch the parties possessed when the 
contract was made.” 

That is in the Memorandum of Points of Authorities in 
Opposition to Motion for Summary Judgment, page 3. 

“If, therefore, the circumstances surrounding the 
making of the contract w’ere such that neither party to 
it could have construed it as the appellant now claims 
it should have been construed, we must reject that con¬ 
struction and seek one fairly justified by the language 
of the contract, more consistent with the circumstances 
of the case.” 

And then in the Lincoln National Life Insurance Com¬ 
pany case on the next page, which is illustrative of many 
cases cited, it says: 
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“In the first place, we think the oral testimony was 
improperly admitted. We need not analyze the au¬ 
thorities upon which appellant relies to the effect that 
a written instrument, clear and unambiguous on its 
face cannot be contradicted by parol evidence. This is 
a recognized rule. There is another rule, however, 
just as firmly established, and that is that parol or 
extrinsic evidence is admissible to explain the purpose 
of the execution of a written instrument, what the 
parties intended, the consideration for its execution 
and the circumstances surrounding its execution. As 
was said in Jones vs. New York Guaranty & Indemnity 
Company, 101 U. S. 622, ‘it is common learning in the 
law’ that parol evidence is admissible to show’ that a 
deed absolute on its face is a mortgage to establish a 
resulting trust, to show that a written contract was 
without consideration, that it was void for fraud, ille¬ 
gality, or the disability of a party, that it was modified 
as to the time, place, or manner of performance or 
otherwise, or that it was mutually agreed to be aban¬ 
doned; also to show the situation of the parties and the 
surrounding circumstances when it was entered into 
and to apply it to its subject, to show that a joint obli¬ 
gator or maker of a note was a surety, and that the 
acceptor or endorser of a bill or the maker or endorser 
of a note became such for the accommodation of the 
plaintiff’. 

“Thus, it would seem that oral testimony as to the 
circumstances which led up and finally culminated in 
the written assignments was admissible for the purpose 
of showing what w T as meant and intended by the parties, 
as well as the capacities in which they acted.” 

So w r e say those are clear representations admissible and 
as such are genuine issues of material facts which author¬ 
izes Your Honor granting the defendant’s motion for sum¬ 
mary judgment. 
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IN THE 


United States Court of Appeals 

Foe the District of Columbia Circuit. 


No. 10116 


Bing Engineering Company, Inc., a corporation, Appellant, 

v. 

Otis Elevator Company, Inc., a New Jersey corporation, 

Appellee. 


Appeal from the United States District Court for the 

District of Columbia. 


REPLY BRIEF FOR APPELLANT. 


Introduction. 

The purpose of this Reply Brief on behalf of appellant 
is to correct a few of the major inaccuracies that appear 
in the Brief filed on behalf of appellee. 

The Brief of appellee is replete with statements as to 
what appellant “concedes” or “admits” or what appel- 
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lant’s position ‘ ‘boils down to.” In practically every such 
instance, appellee either misstates appellant’s position or 
does not state it completely or distorts it to snit its own 
ends. 

While the Brief of appellant clearly states its position, 
in addition to the inaccurate statements of appellee in this 
regard, appellee has also included inaccurate or misleading 
statements of fact in its own Brief that this Reply Brief 
seeks to correct. 

General Statement. 

A mere reading of the two briefs heretofore filed herein 
discloses the extreme diversity of opinion between the 
parties as to what the facts are and emphasizes clearly the 
error on the part of the District Court in summarily grant¬ 
ing judgment to appellee. 

Although appellee accuses appellant of “repetition, com¬ 
plexities and verbage”, “obscurity and complexities” and 
“raising legal ‘straw men’ ” (Otis Brief, pages 5 and 12), 
the case is not complex and appellant has not tried to make 
it so, the disparaging statements on behalf of appellee to 
the contrary notwithstanding. 

Briefly, appellee proposed to sell appellant five elevators. 
It embodied this proposal in a contract which it drew. It 
represented to appellant that it had an application on file 
with OPA to increase its price structure. It represented 
that this application was filed under Supplemental Order 
142. This is admitted (App. 23, 24). Accordingly, its pro¬ 
posal was drawn in accordance with the terms and condi¬ 
tions of this order and none other. Appellee represented 
that this order permitted it to incorporate into its proposal 
the price of $197,630, which would become the price if OPA 
approved its application. Otherwise, it was restricted to 
the then existing maximum or ceiling price of $179,420. It 
represented to appellant that in no event would it be 
obliged to pay more than $197,630 for the elevators. The 
record shows that the minds of the parties met oir this basis 
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and that the price was to be determined by OPA action in 
accordance with the provisions of Supplemental Order 142. 

When both parties had executed the contract, OPA had 
decontrolled as to elevators. Both parties were unaware of 
this fact and both parties entered into the agreement on the 
basis that OPA control existed. There was no provision 
about the effect of decontrol. Yet appellee now takes the 
position that this decontrol gave it “the right to charge any 
price it wanted, 100% increase if Otis wanted” (Otis Brief, 
page 8). What appellee seems to forget is that it had a 
contract with appellant which , however ambiguous it may 
be, at least contains restrictions which are directly contrary 
to this position. Appellee’s contention that it could charge 
any price it chose by reason of decontrol fully supports 
appellant’s statement in its Brief that appellee seeks to 
assert a contract different from the one that the parties 
made. (Ring Brief, page 23.) 

Appellee apparently contends that it could represent 
anything it chose to induce appellant to enter into a con¬ 
tract and then take advantage of the fact of decontrol, a 
fact unknown to either party, to demand any price it 
wanted, irrespective of the contract made or of fair busi¬ 
ness practice. Appellee’s interpretation of the contract 
would make it a trap by which to capture the unwary and 
to do this, it must ignore the contract made and take ad¬ 
vantage of a mutual mistake of fact by which to enrich 
itself unjustly. 

Arguments of Appellee as to Legality of Price Adjustment 
Provision Are Patently Unsound. 

Perhaps the most glaring example of appellee’s miscon- 
cept of this case resides in its arguments about the legality 
of the price adjustment provision which appear on pages 
22 to 26 of its Brief. 

As stated, appellee filed an application under Supple¬ 
mental Order 142 for a price increase. This increase, if 
it had been granted, would have permitted appellee to 
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charge $197,630. It makes no difference whether yon say 
OPA had to approve this application or approve the price 
of $197,630. If OPA approved the application, the price 
became $197,630 however yon say it and approval of the 
application was a condition precedent to the price becom¬ 
ing $197,630, the statements of appellee on Page 18 of its 
Brief notwithstanding. And that is what it represented to 
appellant and that is what it incorporated in the contract 
which it drew. 

Now it is fair to assume that appellee made a legal pro¬ 
posal to appellant and this is the way the contract should 
be construed if it is possible to do so. Had OPA approved 
its application under Supplemental Order No. 142, appellee 
in no circumstances could have charged more than $197,630 
for the elevators unless it filed a subsequent application 
for a further increase over and above this amount. So it 
must be taken as a fact that the price adjustment provision 
was consistent with the position of appellee insofar as 
OPA was concerned. Insofar as either party knew when 
the contract was executed, appellee was restricted to a 
maximum price of $197,630 and this it represented to ap¬ 
pellant. Anything in excess of this would have been illegal 
and the price adjustment provision must be construed ac¬ 
cordingly. This is the position of appellant and it is not 
as stated to be by appellee on pages 4, 6, 10 of its Brief, 
and perhaps other places. 

Yet oddly enough although appellee filed an application 
for a price increase under Supplemental Order 142, drafted 
and proposed its contract pursuant to the terms thereof, 
it now states in its Brief ‘ 4 that Supplemental Order 142 
has nothing to do with contract in issue, and its provisions 
can have no bearing whatsoever on the question of the 
legality of the escalation clause.” (Otis Brief, page 25.) 

Appellee relies on two other orders of OPA as justifica¬ 
tion for this surprising position. These are Section 23 of 
MPR 136 and Amendment No. 13 to Supplemental Order 
No. 129. 



5 


There are just two things wrong about appellee’s posi¬ 
tion in this respect. One is that neither of these orders 
applies to the facts of this case nor may appellee rely on 
the “beneficient provisions” of either, as it indicates on 
Page 24 of its Brief. 

One could not take advantage of the provisions of these 
two orders unless he had filed an application for a price 
adjustment thereunder. 

Section 23 of MPR 136 provides in part (App. 43, 44); 

“When the sellor or supplier has filed am, application 
for adjustment under Section 21, he may in accordance 
with the provisions of that section, deliver at a price 
which will be adjusted upwards in accordance with the 
action taken by the OPA on his application. In all 
other cases, unless authorized by the OPA, the seller 
or lessor must not deliver at a price which is to be ad¬ 
justed upwards in accordance with action taken by 
OPA after delivery.” (Italics added.) 

Section 4 of Supplemental Order No. 119, provides in 
part (App. 44): 

“• • • unless you are specifically authorized by OPA 
you may not deliver or agree to deliver at prices to be 
adjusted upward in accordance with action taken by 
OPA after delivery. Such authorization may be given 
by order under this section when am, application for ad¬ 
justment in ceiling price is pending under this Order 
• • *.” (Italics added.) 

Now at the time when appellee made its proposal to ap¬ 
pellant and when the contract became executory, it had not 
filed an application for price adjustment under either of 
the aforesaid orders. The record clearly shows that it had 
filed only under Supplemental Order 142 (App. 23, 24) and 
it was around the terms of this latter order that the price 
structure of the contract was fashioned and this is what it 
represented to appellant. 

Having no application under MPR 136 or Supplemental 
Order 119, how can appellee properly urge that the so- 
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called legality of the price adjustment provision is predi¬ 
cated upon the “beneficient provisions” thereof! Both 
of these orders specifically required that an application be 
filed thereunder before price adjustment became appropri¬ 
ate pursuant thereto. 

The position of appellee in this matter is indeed strange. 
It argues on one hand that when OPA decontrolled, the 
terms and conditions of the purchase contract that it drew 
and proposed and upon which appellant relied became 
meaningless. Yet on the other hand it seeks to take advan¬ 
tage of two OPA orders which are clearly not in point to 
persuade this court that the price adjustment provision 
was legal even though it contemplated a price in excess of 
$197,630, a price that would have been illegal under Supple¬ 
mental Order 142, the order under which it proceeded. 

The fact that appellee is forced to take such an incon¬ 
sistent position emphasizes its attempt to formulate a con¬ 
tract entirely different from the one upon which the minds 
of the parties met. 

It was never contemplated that appellant should have to 
pay more than $197,630 for the elevators and this appellee 
represented to appellant as an inducement to enter into the 
contract. Yet by reason of decontrol, a contingency not 
contemplated by the terms of the contract or known to 
either party, it seeks to obtain some $34,785.37 over and 
above the aforesaid amount. This is clearly an attempt to 
enrich itself unjustly at the expense of appellant. 

Appellee’s position also emphasizes that decontrol by 
OPA over elevators was not the equivalent of approval of 
its application under Supplemental Order 142. If OPA had 
approved its application, and this was an express condi¬ 
tion precedent under the contract, the price would have be¬ 
come $197,630 and no more, the price adjustment provision 
notwithstanding. This condition precedent was not met. 
Instead OPA decontrolled. Yet appellee says that now ap¬ 
pellant must not only pay $197,630 but $34,785.37 in addi¬ 
tion. This is in deed a strained type of equivalency. It is, 
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of course, a very favorable type of equalizing to appellee 
but it sweeps the contract aside and places appellant in an 
inequitable position, a position that appellee assured appel¬ 
lant that it would not be placed in when it executed appel¬ 
lee ’s proposal in good faith. 

The Representations Made By Appellee. 

While the representations which appellee made to appel¬ 
lant and by which it induced the latter to enter into the 
contract constitute one of the most important phases of 
this litigation, appellee made no separate and distinct point 
thereof in its brief. Instead, it chose to touch upon them 
here and there throughout the course of its argument. 

Appellant wishes to emphasize here that these repre¬ 
sentations were alleged in its answer and reiterated in its 
affidavits in opposition to the motion made by appellee for 
summary judgment. Thus, appellee had an opportunity 
by way of affidavit or orally at the hearing on the motion 
to deny that it made these representations or that they 
were true. It did not deny these representations by affi¬ 
davit or at the hearing nor has it denied them or questioned 
their authenticity in its brief before this court. It can 
hardly be questioned that if these representations were 
proven, the appellee could not recover as to the sum of 
$18,210, i.e., the difference between $197,630 and $179,420, 
or the sum of $34,785.37. And here is where the District 
Court was clearly in error. These representations were 
made in an affidavit on behalf of appellant in opposition to 
a motion for summary judgment. They were not denied by 
appellee. In these circumstances, the District Court should 
have taken them as admitted by appellee and disposed of 
the motion upon this basis. This it failed to do and ap¬ 
parently ignored the affidavits of defense in respect of 
these material facts which went to the very heart of the 
controversy. See Wyatt v. Madden , 59 App. D. C. 38 32 
F. (2d) 838 (Page 19. Ring Brief.) 
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That these representations are material and admissible 
upon trial is amply shown by the Brief of appellant, pages 
17 to 26, where the facts and pertinent authorities are fully 
discussed. 

There Was a Mutual Mistake of Fact Upon Which 
Appellee Relies to Enrich Itself Unjustly. 

Decontrol over elevators by OPA two days prior to the 
date the contract became executed was a fact unknown to 
either party. Certainly, if the parties had known of this 
fact, OPA would not have been made the determinative 
factor as to the price of the elevators as there would have 
been no point in such a procedure. 

Now appellant takes the position that by reason of this 
mistake of fact, appellee seeks to enrich itself unjustly and 
in its brief, pages 33 through 38, sets forth the facts, cir¬ 
cumstances and authorities in support of its position. 

The appellee does not contradict the facts as stated by 
appellant nor does it challenge the authorities which are 
relied upon. In fact in its counter-statement of the case 
(Page 3, Otis Brief), appellee stated: “Apparently in 
ignorance of this order, (decontrol order) which was not 
published in the Federal Register until April 10, 1946, 
Otis, on April 10th, accepted the proposal exactly as sub¬ 
mitted by Ring and mailed it to Ring (R. 37).” (Paren¬ 
thetical matter added.) 

The only answer appellee has to this defense is that a 
mistake of fact is not involved but a “mistake of law.” 

Now if the appellee wishes to contend that this mistake 
of fact is one of law, that certainly is its privilege. What 
appellant objects to strenuously is that the appellee con¬ 
tends in its brief, pages 11 and 30, and perhaps other places, 
that appellant “admits” a “mistake of law” is involved. 
That is just not true. Appellant contends that a mistake 
of fact is clearly present. On page 33 of its brief, appel¬ 
lant states: 
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“Yet by reason of this mutual mistake of fact, ap¬ 
pellee seeks to recover the sum of $18,210 and the fur¬ 
ther sum of $34,785.97 • • 

In fact, on page 11 of its brief, appellee states: 

“If there were any ‘mistakes’ at all, it was only an 
ignorance of a change in the applicable legal regula¬ 
tions, and an erroneous belief that the OPA statute 
applied to the contract, which in fact it did not.” 
(Italics supplied.) 

Appellant would not presume to state the position of ap¬ 
pellee. Suffice to say that the latter also refers to this mis¬ 
take as being one of fact. 

Further, in stating, supra, that “it was only an ignor¬ 
ance of a change in the applicable legal regulations,” ap¬ 
pellee would seem to intimate that this mutual mistake of 
fact as to decontrol by OPA is just a trivial matter. Yet by 
reason of this triviality it seeks to exact from appellant 
$34,785.37 more than it would have been entitled to even 
if OPA had approved its application for a price increase. 
Apparently, this mutual mistake of fact only becomes 
trivial to appellee when it is considered in the light of a 
complete legal barrier to its claim against appellant. 

While appellant cites ample authority in support of its 
position upon this point of mutual mistake of fact, appellee 
relies upon only one case and it is not in point. In this case, 
Denver Union Stock Yard Co. v. Brotherhood of Ry., etc. 
Employees, 48 F. Supp. 308 (D. C. Col., 1942) (Page 30, 
Otis Brief), plaintiff brought an action for a declaratory 
judgment to determine whether its employees were subject 
to section 7 of the Fair Labor Standards Act of 1938 or 
the Railway Labor Act The primary consideration for 
the Court was whether an actual controversy existed which 
would give jurisdiction under the declaratory judgment 
act. The contracts involved were admittedly drawn in ac¬ 
cordance with the Railway Labor Act. There was no mis¬ 
take of fact about that. Plaintiff contended that it had been 
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advised that it and the Brotherhood were mistaken about 
the employees being subject to the Railway Labor Act and 
instead were subject to the Fair Labor Standards Act. 
The court pointed out that no one had challenged the con¬ 
tracts and that the Wage and Hour Administrator had 
taken no action to have them set aside or in any way had 
interfered with them. The court said on page 312: 

“Plaintiff’s doubts as to the validity of the contract 
apparently are the result of fear of costly litigation in 
the event it is sometime determined its employees are 
under the jurisdiction of the Wage and Hour Division 
instead of the Interstate Commerce Commission. This 
situation existed, however, when the contract was 
signed.” 

Thus, it will be plainly seen that the case is entirely dif¬ 
ferent from the present one because it does not involve 
any mistake of fact in the contract. If there was any mis¬ 
take at all and it is not shown that there was, it is clearly 
one as to what law applied. In the present case, the con¬ 
tract was drafted pursuant to the rules and regulations 
of OP A and there is absolutely no question about this. Nor 
is there any question as to the fact that both parties 
thought OPA governed the price of the elevators when they 
executed the agreement when in fact OPA had decontrolled. 
In the Brotherhood case, a question of law, extrinsic of 
the contract, was involved. 

In the Brotherhood case, the Court did go on to say, at 
page 312, 

“While the question is not strictly before the court, 
the thought occurs that a contract cannot be set aside 
for mutual mistake of law.” 

The court proceeds to cite authority in support of this dicta. 
However much weight may be given this authority, there is 
reason to believe that it may be incorrect and does not 
represent the views of the Supreme Court of the United 
States. 
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In Philippine Sugar Estates Development Co., Limited, 
v. Government of Philippine Islands, 247 U. S. 385, 38 S. Ct. 
513 (cited at page 37 of the Bing Brief), the Supreme 
Court stated at page 389: 

“It is well settled that courts of equity will reform 
a written contract where, owing to mutual mistake, the 
language used therein did not fully or accurately ex¬ 
press the agreement and intention of the parties. The 
fact that interpretation or construction of a contract 
presents a question of law and that, therefore, the mis¬ 
take was one of law is not a bar to granting relief. 
Snell v. Insurance Co., 98 U. S. 85, 88-91; Griswold v. 
Hazard, 141 U. S. 260, 283-284.” 

So even if the contention of appellee is correct that a 
mistake of law is involved here, and this is clearly not the 
case, appellant would still be entitled to relief upon this 
ground. 

Statements by Appellee as to Mathematics of Price 
Adjustment Provision. 

Appellant has a number of points to make on the argu¬ 
ment of appellee or to the mathematics of the price adjust¬ 
ment provision (Otis Brief, pages 11, 31-37). On page 34 
of its brief, appellee states: 

“Finally, at the oral argument, under question from 
the District Court judge, Ring’s counsel again dis¬ 
claimed any issue over the correctness of the arith¬ 
metic (Appendix to this Brief.)” 

Counsel for appellant has carefully read the excerpt of 
his argument before the District Court which appellee has 
incorporated in its brief as an appendix. No disclaimer of 
any kind or in fact any statement whatsoever appears about 
the mathematics of the price adjustment provision. He has 
never disclaimed this issue in any way but raised it prop¬ 
erly in the answer. Nor did the District Court inquire 
about it. 
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Appellee makes quite a point of this issue not being 
raised in any affidavit of defense. It should be noted that 
appellee never raised this issue in any affidavit in support 
of its motion for summary judgment. Appellee has never 
shown how it computed the sum of $34,785.37 under the 
Price Adjustment Provision. A reading of the Brief of 
appellee would lead one to believe that the price adjust¬ 
ment provision is just a “simple” mathematical formula. 
This provision appears in the Appendix at Pages 13 and 
14. Appellant does not consider it to be quite so “simple.” 

Further, at pages 33 and 35 of its Brief, appellee appar¬ 
ently attempts to lead this court to believe that appellant 
only cited the Garrett case, page 20, Ring Brief, in support 
of this issue as to the mathematical computation of the 
$34,785.37 under the Price Adjustment Provision. 

While appellant submits that this case applies to this 
issue, it was primarily cited to show why summary judg¬ 
ment should not have been granted in view of the repre¬ 
sentations made by appellee as set forth in the answer and 
affidavits of defense of appellant. The Garrett case is a 
complete answer to why the District Court was in error 
in granting Summary Judgment in view of these repre¬ 
sentations. And it should be considered in the light of such 
facts and not just merely upon the facts surrounding this 
issue of the mathematics of the $34,785.37. Here is another 
example of the appellee distorting the position of appellant. 

The Hauling and Handling Charge. 

In connection with this small item of $798.03, the ap¬ 
pellee is again consistent. It would lead this Court to 
believe in its Brief, pages 37-39, that appellant was in de¬ 
fault under the contract insofar as delivery of the elevators 
is concerned. Appellant never refused to receive the ele¬ 
vators. It was never in default as to their delivery. 

Appellee was fully aware that construction of the Ring 
Building had not progressed to the point where the ele- 
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vators could be delivered therein at the time it asked ap¬ 
pellant to take delivery. It asked appellant to take deliv¬ 
ery when it did so that it could draw down certain pay¬ 
ments under the contract. As an accommodation, appel¬ 
lant agreed to take delivery at 2500 Que St., N.W. rather 
than at the Ring Building. Now appellee asks appellant 
to pay for this accommodation. There is nothing in the 
contract which places the liability for hauling and handling 
upon appellant in these circumstances. A mere reading of 
the contract shows this. Appellee drew the contract and 
it could have covered this point if it had chosen to do so. 
Its default should not be used to the detriment of appellant. 

This is just another example of the many material facts 
in dispute and points up, as the others do, the error on the 
part of the District Court in granting summary judgment. 

Conclusion. 

The Brief of appellee is so replete with misstatements 
as to what appellant “concedes, 7 ’ admits, has “abandoned” 
or “disclaimed” or what its “position boils down to” that 
it would be a waste of this Court’s time to enumerate and 
deny them all herein. An attempt has been made only to 
highlight a few of the major instances. Suffice it to say 
that the Brief of appellant speaks for itself. It clearly 
demonstrates that the District Court erred in granting ap¬ 
pellee’s motion for a summary judgment. 

Respectfully submitted, 

James M. Earnest, 

640 Woodward Bldg., 
Washington 5, D. C., 

Attorney for Appellant. 


